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LessEE or Oxiver Duptey, and Jack Harpmay, plaintiff in 
error, vs. CHARLES BrapsHaw, tenant in possession, de- 
fendant in error. 


Dudley drew alot of land. Before the grant issued, he conveyed the land by 
a warranty deed, to Swift, and received from Swift, the purchase money, and 
Swift took, and by himself or his assigns, kept possession fier the grant 
issued, Dudley conveyed the lot, by deed, to Hardman—Swift, or one of his 
assigns, being at the time of the conveyance, in possession. This younger 


deed was never recorded. Hardman brought ejectment onthis younger 
deed. 


Held, That he was not entitled to recover. 


Ejectment, in Marion Superior Court. Tried before Judge 
Worritt, at March Term, 1859. 


This suit was brought by plaintiff in error, for the recove- 
ry of lot of land number one hundred and three, in the elev- 
enth district of Marion county. 


VOL, xxIx.—2. 
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On the trial, plaintiff read in evidence the grant to said lot 
from the State of Georgia to Oliver Dudley, dated 10th De- 
cember, 1835; then a deed from Oliver Dudley to Jack 
Hardman, conveying said lot of land, dated the first day of 
April, 1857, not recorded, and containing the usual clause of 
' warranty. Defendant having admitted possession, plaintiff 
here closed his case. 


Defendant then opened his case, and read to the jury a 
deed from Oliver Dudley to Allen Swift, dated March 13th, 
1828, recorded October 16th, 1858, conveying said lot of 
land, with the usual clause of warranty; then a deed from 
said Swift to Thurmond, dated 20th February, 1836, record- 
ed 16th October, 1858; then a deed (without objection by 
plaintiff,) made by said Thurmond to Thomas R. Greer, da- 
ted 3d November, 1851, and not recorded; then a deed made 
by said Thomas R. Greer to John T. McBryde, dated 6th 
February, 1857, recorded 29th December, 1857, and then 
closed his case. McBryde was, by himself or tenant, in pos- 
session of the land, at the date of Dudley’s deed to Hardman. 

The Court charged the jury that, upon the foregoing state- 
ment of facts, the plaintiff could not recover, and plaintiff ex- 
cepted, and now assigns the same as error. 


Bianprorp & Crawrorp, for plaintiff in error. 


Smiruo & Pov; and Perryman, contra. 


By the Court.—Benninea J. delivering the opinion. 


Oliver Dudley drew the land. In 1828, after he had drawn 
it, but before he had obtained a grant for it, he made a deed 
for it to Allen Swift, in which deed, there was a clause of 
warranty, and, itis to be presumed, the usual receipt for the 
purchase money. In 1835, the State granted the land to 
Dudley. In 1836, Swift made a deed for the land, to Thur- 
mond; afterwards, Thurmond made a deed to Greer; and 
then Greer, a deed to McBryde. Bradshaw was in posses- 
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sion under McBryde, at the commencement of the action; 
and this possession, either in Bradshaw, or in him and some 
one or more of the others, his predecessors in the title, ex- 
tended back, we must presume, to the date of Swift’s deed 
from Dudley. . 

This title coming through Swift, was the title under which 
the tenant in the ejectment claimed. 

Dudley, the drawer, made a second deed for the land—a 
deed to Jack Hardman. This deed was made on the 
first day of April, 1857; consequently it was made after the 
issuing of the graut, or whilst Swift, or some of h:s assigns 
aforesaid, was in possession under the first deed-—the deed 
to Swift. It is probable, that it was made while Bradshaw 
was in possession, for he was in possession at the commence- 








meni of the suit, and the date of the second deed, was only a 
few months previous to the commencement of the suit. This 
second deed was never recorded. 

This was the title under which, the plaintiff in the eject- 
ment claimed. 

Such being the titles under which, the parties respectively, 
claimed, the Court charged the jury, that the plaintiff was 
not entitled to recover. The question is, was that charge 
right ? 

The charge was right, if what Swift acquired from Dud- 
ley, was the legal title; or if it was “a complete equity,” and. 
Hardman had notice of it, when he purchased from Dudley. 
This we may assume. 

First, then, was it the legal title, which Swift acquired 
from Dudley—the latter being, at the time when he made the 
deed to Swift, only the drawer, not the grantee? It was, if 
what Dudley held by his naked draw, was the use, and that 
use was, by the statute of uses, afterwards, on the payment 
of the grant fee and the issuing of the grant, executed in 
Swift, his assignee. 

That Dudley’s draw gave him at least, the use, the State 
retaining the legal title, I suppose there can be no doubt. 











20 SUPREME COURT OF GEORGIA. 








Lessee of Dudley and Hardman vs. Bradshaw. 








Whether it did not also give him the legal title—the legal 
fee subject to be defeated on his failure to pay the grant fee 
and take out the grant, is, with me, rather the doubt. Let 
us say, however, that the draw gave him only the use, leav- 
ing the legal title still in the State. The effect then of the 
draw, was, to make the State hold the legal title to his use, 
a use subject to be defeated by his failure to pay the grant fee 
and take out the grant. 
That use he conveyed to Swift, and thereby, the use passed 
into Swift, the State still retaining the legal title; and thus 
-the effect was, that the State became the holder of the legal 
title, for the use of Swift—a use still subject to be defeated, 
by a failure to pay the grant fee and take out the grant. 
While the State was thus holding the legal title, forthe use 
of Swift, Dudley paid the grant fee and took out the grant, 
the issuing of the grant to him, being evidence, that he had 
paid the grant fee. Thus the legal title passed from the State, 
to Dudley, and he became the holder of that title, for the use 
of Swift—a use then no longer subject to be defeated ; but 
absolute; as, Dudley had paid the grant fee, and taken out 
the grant. The legal title being thus in Dudley, he stood 
‘ seized” of the land ‘tothe use” of Swift—a use then grown 
absolute and unconditional, 
Was this use executed in Swift, by the statute of uses? 
Did the statute work a transfer of the legal title, to Swift? 

The statute declares: “That where any person or persons 
stand or be seized” “ of, and in, any” “lands,” “to the use, 
confidence, or trust, of any other person,” “by any manner, 
means, whatever it be,” the person or persons that have “any 
such use, confidence or trust,” “shall, from thenceforth, stand, 
and be seized, deemed and adjudged in lawful seizin, estate, 
and possession, of, and in, the same” “ lands,” “of, and in, 
such like estates as they had, or shall have, in the use, trust, 
or confidence, of, or in, the same; and that the estate, title, 
right, and possession, that was in” the person seized to the 
“use,” &c., shall be “deemed and adjudged to be in him or 
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them that have” “such use,” &c,, “after such quality, man- 
ner, form, and condition, as they had before in, or to, the use, 
confidence, or trust, that was in them.” Schley’s Dig. 183 

This being the statute, and Dudley standing “ seized” of 
the land, to the use of Swift, a use absolute in Swift, it is 
clear, that the statute must have executed the use, in Swift, 
by working a transfer of the legal title, ont of Dudley, into 
him, unless there is some other law which came in, and pre- 
vented the statute from so doing, 

Is there any such law ? 

Parliament, after passing the statute of uses, at the same 
session, passed another statute by which, it declared, that no 
bargain and sale, ‘‘ except the same bargain and sate be made 
by writing, indented, sealed, and enrolled,” “ within six 
months next after the date of the same writing,” &c, shall 
suffice to create any “ freehold,” or, “any use thereof.” Sch. 
Dig. 174, note. But this statute does not apply; because, 
in the first place, there is nothing in the record to show, that 
the deed to Swift, was a deed of bargain and sale,and it may 
have been a feofiment; and, in the second place, this statute 
of enrollment, was never in force in Georgia—she having in 
the beginning, made registration laws of her own, 

Are not these registration laws such that they have inter- 
fered with the statute of uses, in a way to prevent it from ex- 
ecuting this use? 

These laws extend to deeds of feoffment, and, to deeds of 
lease and release, as well as to deeds of bargain and sale. 
Cobb Dig. 161. They prescribe atime within which, “deeds” 
are to be recorded; they declare, that the younger of two 
deeds, made by the same person, shall prevail over the older, 
in certain cases; namely, cases in which, the younger deed 
is duly recorded, and the older not, and the donee, in the 
younger, has not, when he accepts it, any notice of the older, 
The effect of this, is, that in these cases, the older deed be- 


comes void, in relation to the younger. 
May it not be, that these registration laws themselves— 


epee 
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these registry Acts of our own, so interfere with the statute of 
uses, as to prevent it from executing the use, in such a case 
as the present? 

Whay say the registry Acts? A rule to be deduced from 
the registry Acts, as construed by this Court, may, I think, 
be thus stated: A younger conveyance, if recorded within 
the time prescribed by the Acts, shall prevail over an older 
conveyance, made by the same person, if the donee in the 
younger, have no notice of the older, when he accepts the 
younger, but that, if the older have been itself recorded with- 
in the prescribed time, the presumption shall be, that he did 
have such notice of the older. Notice is to be the test; but 
recording in due time, is to be conclusive evidence of notice. 
And from this rule, there would seem to follow, this corolla- 
ry, that a young:r conveyance, if duly recorded, shall pre- 
vail over an older agreement to convey, if the purchaser un- 
der the conveyance, have no notice of the agreement to con- 
vey ; because what is sufficient to prevail over a thing com- 
pleted, ought to be suflicient to prevail over the same thing 
not completed; and a conveyance is but a complete agree- 
ment toconvey; therefore, what is sufficient to prevail over 
a conveyance, ought to be sufficient to prevail over an agree- 
ment to make the conveyance. 

Whether recording the agreement to convey, would be 
notice of that agreement, to the subsequent purchaser, is 
another question. If the agreement was one amounting to 
a deed of bargain and sale, it would, Ithink, be recordable; 
and if recordable, the record of it, would be notice of it, to 
subsequent purchasers. It is clear, that the registration acts 
all provide for the registration of deeds of bargain and sale. 
(Pr. Dig. 158, 160, 162.) And an agreement to convey, 
may amount to a deed of bargain andsale. Blackstone says 
of the deed of bargain and sale, that it “is a kind of real 
contract, whereby the bargainor, for some pecuniary 
consideration, bargains and sells, that is, contracts to con- 
vey, the land tothe bargainee, and becomes. by such a 
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bargain, a trustee for, or seized to the use of, the bargainee : 
and then the statute of uses completes the purchase; or, as 
it hath been well expressed, the bargain first vests the use, 
and then the statute vests the possession.” (2 Black. Com. 
338.) So, Cruise says; “The proper and technical words of 
this. conveyance, are, “bargain and sell;” but any other 
words that would have been sufficient to raise a use upon a 
valuable consideration, before the statute, are now sufficient 
to constitute a good bargain and sale.” Tit. 32, ch. 9, sec. 
4-5, of Cruise’s Dig. And,in proof of this proposition, he 
gives, among other cases, this one; “if a person covenants, 
in consideration of money, to stand seized to the use of his 
son, in fee; if the deed be enrolled, it will be a good bargain 
and sale, though the words bargain and sell, be not used. 
(Id. 7.) And if a covenant to stand seized, would, why 
would not, a covenant to convey? 

So, Sugden says; “ Equity looks upon things agreed to 
be done as actually performed; consequently, when a con- 
tract is made for sale of an estate, equity considers the ven- 
dor as a trustee for the purchaser of the estate sold, and the 
purchaser as a trustee of the purchase money, for the vendor.” 
1 Sug. Vend. and Pur. 274.) And there can be no doubt, 


I suppose, that this is so. 


Then an agreement to convey, may amount to a deed of 


bargain and sale. When does it do so? It does so, I sup- 
pose, when the part of it, to be performed by"the purchaser, 
has been fully performed by him; as, when he has paid 
the whole of the purchase money. 

The present case, however, is not the case of an agree- 
ment to convey; itis the case of an actual conveyance. 
Dudley, the drawer, made a conveyance of the land to 
Swift. We may, therefore, dismiss .the corollary, and con- 
fine ourselves to the rule. 

Some of the cases in which, a younger deed will, by this rule 
be made to prevail over an older, will be cases in which the 
older, (if operative,) would convey only a use; as, the case, in 
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which, ‘the vendor had himself only the use, when he made 
the older deed, and acquired the legal title afterwards. In 
this case, the statute of uses would say, that the older deed 
should prevail over the younger, for it would say, that, as 
soon as the vendor acquired the legal title, that title was to 
be “adjudged” as instantly transferred from him to the 
person to whom he had previously conveyed the use, 
by the older deed. But the registry Acts in effect, say 
the contrary; they say, as we have seen by the rule 
deduced from them, that in all cases, the younger deed 
if duly recorded shall prevail over the older, if the do- 
nee in the younger has no notice of the older—that, how- 
ever, he is to be deemed to have had notice of that deed, if 
that deed wasregularly recorded. They, therefore, say this, 
in the case in which, what the older deed conveyed was 
only theuse. So far, then, as that case is concerned, they 
do interfere with the statute of uses, and in effect repeal it. 

Their precise operation, probably, is this—they do not 
prevent the first conveyance from passing the legal title out 
of the vendor into the vendee, in any case; but, in some 
cases they, nevertheless, impart, to the vendor, the power, 
the capacity to convey that legal title to a second purchaser ; 
viz,in cases in which, the first conveyance is not duly re- 
corded, and the second is, and in which, the second vendee 
purchases without notice of the first conveyance; so that, 
though they may not actually prevent the statute of uses from 
executing the use, they enable the vendor to defeat the use, 
after it is executed. 

Is the present case, that case? Granting that the present 
is acase in which Dudley’s first deed—the deed to Swift 
conveyed only the use, yet itis not a case in which the 
second deed from Dudley—the deed to Hardman, is to pre- 
vail over that first deed; for in the first place, the second deed 
was not recorded at all; and in the second place, Hardman, 
the donee in it, had, when he accepted it, notice of the first, 
for, at that time, Swift, or some of those claiming under 
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him, was in possession of the land. ‘Then the present case 
is not that case. 

It follows, then, that the registration laws do nof so inter- 
fere with the statute of uses, as to prevent it from executing 
the use,in the present case; that is, that they do not repeal 
the part of that statute, which covers this case. 

Is there not some other statute that does? If there is we 
are not aware of it. 

Let us suppose however that there is. This supposed, 
then, the statute of uses will be out of the case, and the 
question will be, what, that statute out of the case, was the 
effect of the payment of the grant fee and the taking out of 
the grant? And the answer will he, that the effect was, to 
cause the legal title, which the State had been holding for 
the use of Swift ever since Dudley’s deed to Swift, to pass 
out of the State into Dudley, not, to be instantly passed on, 
by the statute of uses, out of Dudley into Swift, but to re- 
main in Dudley tobe held by him for the absolute uncon- 
ditional use of Swift, until he should be required by Swift, 
to make to him, Swift, a conveyance of that legal title. The 
absolute, unconditional use was in Swift; the mere naked 
legal title was in Dudley. This was the effect. Nothing 
remained to be done by Swift; he was not bound to reim- 
burse Dudley the grant fee, for his deed from Dudley con- 
tained Dudley’s warranty of title, and that bound Dudley to 
pay the grant fee—to remove any incumbrance, He had 
the right on mere demand, to a conveyance of the legal title 
from Dudley. This being so, we may say that Swift had 
what this Court has called “a perfect equity.” 

The effect then of the payment of the grant fee and the 
taking out of the grant, was, the statute of uses laid out of 
the case, to give the legal title, to Dudley, and, “a perfect 
equity,” to Swift. And this is the answer to the second of 
our two main questions, 

A perfect equity is, in Georgia, a good title even at law; 
it isa title sufficient to support or to defeat ejectment. (Pitts 
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vs. Dadian 3 Kelly; Peterson vs. Orr, 12 Ga.) This i is due 
probably to the Act of 1820, which says, that if a party “ con- 
ceives” that he can establish his claim without resorting to 
the conscience of his adversary, he may sue at law and 
should not be forced to sue in equity. (Pr. Dig. 447.) 

Against whom is this perfect equity, good? It is good 
against the person holding the legal title, and all claiming 
under him with notice of that equity. 

In the present case, therefore, the perfect equity in Swift was 
good against Dudley who held the legal title, and good against 
his assignee of that title, Hardman, if Hardman purchased 
that title with notice of the equity. And that Hardman did 
do, for when he purchased Swift or some one claiming 
under Swift was in the possession of the land, and possession 
is notice at least prima facie of the title under which it is 
held. 

Whether, then, the statute of uses is in the case, or out of 
the case, the result is the same. If it was in the case, it 
executed the use in Swift, and he, or his assigns, had the 
legal title, and that title was a good defence to the action; 
and if it was out of the case, Swift’s payment of the purchase 
money to Dudley, and Dudley’s paying the grant fee and 
taking out the grant, gave Swift, a perfect equity, leaving in 
Dudley nothing but the naked legal title, and that perfect 
equity was a good defence to any ejectment brought by 
Dudley, or, by any one claiming under him, with notice of 
the equity ; aud Hardman, the lessor of the plaintiff, in the 
present ejectment, was a person claiming under him with 
notice of the equity. 

Hither way then, we think that the charge was right. 

It was suggested by the counsel for the plaintiff in error, 
that there isa want of harmony in the decisions of this 
Court, on the questions involved in this case. He especially 
cited Bivins vs. Vinsant, 15 G2. 521, as a case in conflict 
with Henderson vs. Hackney, 24 Ga. 

If it isin conflict with that case, it is in conflict with the 
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conclusion to which we have just come, in this case, for 
that conclusion harmonizes with that case. I must, there- 
fore, notice the suggestion. 

In Bivins vs. Vinsant, 15 Ga. 521, the decision, was that 
the older deed was admissible, and it was a deed made be- 
fore the issuing of the grant. The decision, then is in 
harmony with the conclusion to which, we have just come; 
and with the other decisions, as it will be seen. The great 
question in the case, was, whether the older deed was not 
an estoppel upon the claimants under the younger deed, 
estopping them from saying, that the common donor had 
nothing in the land, when he made the older deed; and the 
attention of the Court, was chiefly directed to this question. 
The Court regarded the argument of estoppel, as not well 
founded, and, therefore, as not sufficient, to authorize the 
admission of the older deed; but the Court found another 
argument, for its admission, which it did deem sufficient, 
and that was an argument founded on this very doctrine, 
that a complete equity is equal to the legal title. True, the 
Court failed to advert to the fact that the issuing of the grant 
to Vinsant, was evidence of the payment of the grant fee, 
and, therefore, that the case was one of a perfect equity, (one 
of a use executed by the statute of uses) but the Court did 
fully sanction the principle, that when a complete equity 
does exist, itis good in ejectment, whether for offence or 
defence. The truth is, that this part of the case, was hardly 
argued at all, almost the whole force of the counsel on both 
sides, being spent on the question of estoppel. 

In Fairclath vs Jordan 18 Ga, 350, the Court in like 
matner recognized the principle, that a perfect equity is 
equal to the legal title, but the Court thought that the facts 
did not make out a case of a perfect equity. According to 
the facts, both deeds were recorded, but the recording of the 
younger, was in time, the recording of the older, was not in 
time. And proof was offered, to show, that the donee in 
the younger deed, had notice of the older deed, when he 
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took the > younger, This Court would now hold that ee 
proof ought to have been received, and then that the facts 
would have made out a perfect equity, in the donee of the 
older deed. In this respect, the views of the Court, as to 
the construction and effects of the registry Acts have under- 
gonea change; a change which, I own, went hard with me, 
Hand § Cook vs. McKinney, 25 Ga. 648. 

In Henderson vs. Hackney, 24 Ga, 383, the older deed 
made before the grant had issued, was duly recorded, 
Therefore, there was, in the donee in that deed, a perfect 
equity as against the denee in the younger deed made after 
the grant had issued. This was the fact, and this will sup- 
port the decision, although the decision is not expressly put 
on this, as its ground; but is rather put, on the gronnd, that 
the use in the holder of the older deed, was on the issuing 
of the grant, executed in time, by the statute of uses, 

In Goodson vs. Beacham, 24 Ga. 151, there was a per- 
fect equity in Beacham, Goodson claimed under her father. 
He was not a purchaser for a valuable consideration, but a 
mere squatter; and when she purchased his interest, such as 
it was, she had actual notice of Beacham’s title. 

In Helms vs. O’ Bannon, there was a perfect equity in 
Helms; and May had notice of it, when he purchased, for 
when he purchased, Helms was in possession. 26 Ga. 132. 

In McLeod vs. Bozeman, the younger title was merely 
void. 26 Ga. 178. 

In these cases, the Court only followed the older cases of 
Pitts vs. Bullard, 2 Kelly; and Peterson vs. Orr; 12 
Ga. R. 

At bottom then there does not seem to be a great want of 
harmony in the decisions. 


Judgment affirmed. 
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Watter S. Crark, and others, plaintiffs in error, vs. THE 
Pigzon Roost Minine Company, defendant in error. 


{1.] A question of contested right of possession cannot be settled by an order 
at chambers, on the affidavit of one party ard without notice to the other. 
{2.] When such au order has been passed in favor of the complainant in a bill, 
and then the bill dismissed by complainant without the knowledge of defend- 
ant, the latter has a right to have the case reinstated in order to have the 

first illegal order set aside. 


[3.] Service of a bill of exceptions on counsel who procured the decision 
brought up for review, although he may say he had ceased to be counsel be- 
fore he was served, is good service. He can’t cease. 


In Equity, motion to reinstate cause, &c. Before Judge 
Worritt, in Muscogee Superior Court, May Term, 1859. 


A bill was filed by the Pigeon Roost Mining Company, 
against the defendants, who are the sons and widow of Mi- 
chael N. Clark, deceased, to obtain the possession of the 
books, papers, title deeds, bills, drafts, correspondence, &c. 
belonging to said company, in the hands and custody of said 
Michael N, Clark, at the time of his death, who had been 
Secretary of said company, and which afterwards came into 
the hands of defendants, and who refused to deliver up the 
same, The bill also prayed that defendants be enjoined 
from transferring, using or misappropriating any of said pa- 
pers, deeds, bills or books, &c. The bill was sworn to by 
James Wood, styling and representing himself the Presi- 
dent of said Pigeon Roost Mining Company. 

Defendants pleaded that there was no such corporation as 
the Pigeon Roost Mining Company ; that said company had 
no organization under its charter, and that complainant could 
maintain no action in the premises. 

Besides their plea, defendants answered said bill, alleging 
that no administration had been taken out on the estate of 
Michael N. Clark, deceased, and that the same was unrepre- 
sented, and that said books, deeds, papers, &c., were in their 
custody and possession to be disposed of as the Court should 
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order and direct. They admitted, that they did refuse to de. 
liver said papers, &c., to Wood, believing as they did, that he 
had no legal right to their possession, and because they 
thought it was ¢heir duty to keep and preserve the same, 
and because their father, the said Michael N. Clark, and the 
defendants, as his heirs at law, had an interest in the same, 
and in the matters and subjects to which they related. 

Judge Worritt, on the 3d December, 1858, granted an 
order, appointing Wiley N. Hutchins receiver, and requiring 
the defendants upon five days notice, to turn over to said 
receiver, all the deeds, books, papers, &c., belonging to com- 
plainant, in their hands, custody or possession. 

Afterwards upon petition, in which it was alleged that 
there had, on the day of filing said petition, been a legal or- 
ganization of said company, and a board of directors and 
officers duly elected, an order was passed, directing Hutch- 
ins, the receiver, to turn over all the papers, &c., to Isaac 
Cowl, the treasurer elect of said company. In pursuance 
of this order the receiver, on the 2ist January, 1859, turned 
over and delivered said books, papers, &c., to Cowl, the 
treasurer, 

At the May Term, 1859, of Muscogee Superior Court, 
counsel for complainants moved to dismiss the bill, stating 
at the time, that the object for which the bill had been filed, 
had been accomplished; to which motion counsel for de- 
fendants objected. Afterwards, during the same Term of 
the Court, without notice to defendants or their counsel and 
without their knowledge, as counsel stated in his place, the 
Court upon renewal of the motion, granted the order dis- 
missing said bill. Afterwards, at the same Term of the 
Court, defendants counsel moved that complainant’s solicitor 
show cause, why the order dismissing said bill, should not 
be set aside, as having been granted improvidently; also 
moved that complainants show cause so soon as counsel can 
be heard, why the order granted by the Chancellor on the 
14th day of January, 1859, directing the books, papers, &c., 
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mentioned in said bill to be delivered by the receiver appoin- 
ted in this case, to Isaac Cowl, who was represented to be 
the Secretary of said complainant, should not be set aside 
and anuulled, and said papers returned to the possession of 
said receiver. 

Ist. Because no notice of the application for said order 
was given to defendants, and no opportunity given to them 
of resisting the same. 

2d. Because said order operates as, and in fact is, a final 
decree in the case, adjudicating the rights of the parties and 
should not have been granted in vacation and without the 
intervention of a jury. 

On behalf of complainant the receiver was introduced, 
and stated that a short time after said order was granted, 
directing him to turn over said papers, &c., to Isaac Cowl, 
he exhibited said order to one of the defendants, who after 
showing the same to his counsel, returned it without objec- 
tion. | 

After argument, the Court overruled and refused both of 
the above stated motions. Whereupon, counsel excepted 
and assigns the same as error. 


Witutam Doveuerry, for plaintiffs in error. 
H. Horr; and Jones & Jones, contra. 
By the Court.—Srrruens J, delivering the opinion. 


[1.] The defendants in this case, while admitting that the 
papers in their possession belonged to the Pigeon Roost Min- 
ing Company, denied in their sworn answer, that said corpo- 
ration had any existing organization entitled to representit, and 
denied positively that Wood had any such authority, and as- 
serted their interest in the papers as heirs at law of Michael 
N. Clark, who died a large stockholder in said company. 
After this answer came in, Wood filed his affidavit by way 
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of amendment to his original bill, stating that he had cured 
the defect in his right to sue by getting up the requisite or- 
ganization after the answer filed. Whereupon, the Chancel- 
lor, at chambers, and without notice to the defendants, pass- 
ed an order for the delivery of all these papers to Cowl, who 
appeared from Wood’s affidavit, and from that only, to be 
treasurer under the new organization. That is tosay, Wood, 
by force of his own affidavit alone, got possession of valua- 
ble papers from persons who, at the last time when they had 
a hearing, were protesting and swearing that they had a 
deep interest in the papers, and that Wood nor anybody else 
was entitled to the possession of them. To state this case is 
to decide it. Even a possessory warrant provides for a hear- 
ing, and for security for the property, but here a question of 
contested right of possession was settled by changing the 
possession on the affidavit of one party, and without notice 
to the other. Well might the bill have been dismissed after 
that—it had settled the whole business. It had accomplish- 
ed what we think could have been done legally only ona 
regular trial before a jury. We think the defendants had a 
right to have that order set aside as having been improvi- 
dently and illegally passed, and for that purpose they had a 
right to reinstate the case after ithad been dismissed without 
their knowledge. They were entitled to both the orders 
moved by them. 

[2.] There was a motion in this case to dismiss the writ 
of error for want of service. It was served on the counsel 
who represented the defendant in error in procuring the very 
orders and refusals of orders, which are brought up for re- 
view. But it was said they had ceased to be counsel when 
they were served. The reply is, that under the statute pre- 
scribing service on attorneys, for the purpose of receiving 
service, they could’nt cease. We think the service was good. 


Judgment reversed. 


Judge Brnnine being related to one of the parties, did not preside in this case. 
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Ex-parte, Mirron L, Burney, administrator of Joszern 
Biount, deceased. 


{1.] An administrator is not entitled to commissions on property turned over by 
him to a distributee. 

{2.] The statute organizing the Supreme Court, makes no provision for the 
hearing Of ex parte cases. 


Appeal from the Court of Ordinary. Tried before Judge 
Love, in Houston Superior Court, May Term, 1859. 


Milton L. Burney, administrator of Joseph Blount, deceas- 
ed, by his petition to the Court of Ordinary of said county, 
set forth that under and by virtue of an order of said Court, 
he had distributed to the heirs of the said Joseph Blount, 
the negroes belonging to said estate; that by the commis- 
sioners appointed by said Court to make said distribution, 
the negroes were valued at the sum of ten thousand three 
hundred and twelve dollars, (which was a fair valuation.) 

The petitioner asked for an order and judgment of said 
Court allowing hiin two and a half per centum, as commis- 
sions, on the said sum of ten thousand three hundred and 
twelve dollars, 

The Ordinary refused to grant said order; and on appeal 
to the Superior Court, a jury, under the charge of the Court, 
found a verdict affirming the judgment of the Ordinary, re 
fusing the application. To this charge and finding the ad 
ministrator excepted, and now assigns the same for error. _ 


Humpuries, for plaintiff in error 


cad 


By the Court.—Sreruens J, delivering the opinion 


[1.] It is a clear case, that an administrator is not entitled, at . 
least not as a matter of right, to commissions on property 
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turned over by him to a distributee, for this case is expressly 
excepted from thestatute fixing commissions. 

[2.] But while we express the above opinion, we protest 
against its being drawn into a precedent authorizing this 
Court to entertain ex parte cases, for the statute organizing 
the Court, makes no provision for such cases, But asin this 
case, the effect is the same, whether we affirm the judgment 
or dismiss the case, we aflirm the judgment. 


Judgment affirmed. 





H. M. Key and E. 0. Suerrietp, plaintiffs in error, vs. 
Arex. J. Rosison, administrator, defendant in error. 


Where a common-law suit is pending, and the defendant in it, files a bill in the 
same county, against the plaintiff, who resides in a different county, asking 
relief and injunction, the jurisdiction is good for the injunction, but not for 


the relief. 


In Equity, in Dooly Superior Court. Decision by Judge 
Lamar, at Chambers, January, 1859, 


Homer M. Key and Edward O. Sheffield filed their bill 
against Alexander J. Robison, administrator of Seymour 
R. Bonner, deceased, to enjoin certain actions at law, 
pending in Dooly Superior Court, against complainants, 
on certain promissory notes. These notes were given by 
complainants to Bonner in his lifetime, in part of the pur- 
chase money of three lots of land, sold to or bought for them 
by Bonner, situated in the county of Worth. Bonner resi- 
ded in the county of Muscogee, where his administrator, 
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Robinson, the plaintiff in the actions at law, also resides ; 
complainants, who were the defendants at law, reside in the 
county of Dooly. 

The Judge refused his sanction to the hill and to grant the 
injunction prayed for, on the grounds that the defendant 
Robison, did not reside in the county of Dooly, but in the 
county of Muscogee, and that the bill not only prayed to en- 
join the actions at law pending in Dooly county, but sought 
a decree against the defendant, to set aside and cancel the 
alleged fraudulent sale, and to compel him to refund money 
paid and expended in the action of ejectment, wherein one 
of the lots of land had been lost. That it was not merely 
a bill for injunction and discovery, but also for relief. 

To which refusal and decision, counsel tor complainants 
excepted. 


P. J. Srrozizr; and 1. H. Dawson, for plaintiffs in error. 
MarsHaLt DEGRAFFENREID, contra. 


By the Court——Steruens J. delivering the opinion. 


The only question here is as to the jurisdiction, the de- 
fendant in the bill not residing in the county where it was 
brought. The bill asks relief and an injunction. In Dew 
vs. Hamilton, 23 Ga, Reports, this Court held, that the juris- 
diction was good in just such a case, for the injunction. It 
had frequently been ruled before, that it was not good for 
relief. We think in this case, the bill ought to have been 
retained for the injunction, but not for the relief. As the 
Court dismissed it altogether, the judgment must be reversed. 


Judgment reversed. 
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O’Byrne vs. The State. 


Brivcet O’Byrnr, plaintiff in error, vs. Tue Srare or Gror- 
G1A, defendant in error. 


[1.] The'practice of striZing¢ a jury in petty offences where the accused is al- 
lowed seven c/allenges, and the State five, is now too well settled as an 
equivalent for challenging, to be overruled as an inadmissible practice in 
that particular class of cases. 

[2] Where there is evidence going to impeach a witness, it is error in the pre- 
siding Judge, after giving a charge as to the effect of impeaching evidence, 
then to express a doubt whether such charge is applicable to the case. 


Indictment, in Bibb Superior Court. Tried before Judge 
Cocnran, at May Term, 1859. 


The plaintiff in error was. indicted and found guilty of 
unlawfully furnishing a slave with spirituous liquor. Her 
counsel moved for a new trial on the following grounds, to- 
wit: 

ist. Because the Court erred in refusing to allow prisoner 
to challenge peremptorily, seven of the panel of petit jurors 
put upon her. Her counsel claiming the right under the 
statute to such challenge before proceeding to strike a jury. 

2d, Because the Court erred in refusing to permit prison- 
er’s counsel to ask Thomas Pearce, a witness introduced by 
defendant, after the State haa closed, “if in a case in which 
Fanny Bell (the principal witness for the State) was interest- 
ed or had prejudice, from his general knowledge of her char- 
acter, he would believe her on oath?” To this ground is 
‘added—same question allowed subsequently to another wit- 
ness, and also leave granted to prisoner’s counsel to recal] 
Pearce and ask him the question, being still within call of 
the Court. 

gd. Because the Court when requested by prisoner’s coun- 
sel to charge, “that when a witness is impeached, the jury 
may or may not believe her testimony as they in their judg- 
ment may determine”—did so charge, but added that “he 
doubted whether it applied to this case or not.” 
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4th. Because the verdict was contrary to law and the evi- 


dence. 
After argument, the Court refused the motion for a new 
trial, and counsel for prisouer excepted, 


W. K. DeGararrenrer; and Wu. T. Massey, for plain- 
tiff in error. 


Sol. Gen. Monrrorr, contra. 
By the Court.—Srrruzns J, delivering the opinion. 


[1.] In petty offences, the practice of striking a jury, has 
been so long and so uniformly held to be an equivalent for 
challenging as provided by statute, that we are not disposed 
at this late day to hold it an inadmissible practice in that 
particular class of cases. The first assignment of error there- 
fore is overruled, 

[2.] In this case, there was the testimony of two witness- 
es that from their knowledge of the general character of 
Fanny Bell, the State’s main witness, they would not believe 
her under oath in a case where she had either an interest or 
a prejudice ; and it was also in evidence that she had had 
vith defendant a difficulty which remained unsettled. This 
therefore, was evidence going to her impeachment. The 
Judge charged the jury as to the effect of impeachment where 
successfully made out, and then expressed a doubt whether 
the charge was applicable to the case. This was equivalent 
to saying that he doubted whether the defendant had made 
out a case of impeachment, and this again is a clear intima- 
tion of his opinion as to the evidence, contrary to the statute 
prohibiting such intimations, The judgment must be revers- 
ed on this ground, without considering the other ground 
which was abandoned in the argument. 


Judgment reversed. 
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Billing. vs. Rutherford, receiver. 


» 


Samuet A, }}.uurne, plaintiff in error, vs, Apotpuus 8, Rura- 


“oRD, receiver, deiendant 11 error. 


yom a portion of de- 


ubered property out 
Decided by 


bill in the Superior Court of 
S, Rutherford, receiver of Dan- 


Ny 


i. Dixon, administrator of 


th, madea deed to Jones and 
ing all his property, by which 
trusices should first pay, out 
‘vty, their expenses and compen- 


pay, aS preierred ¢ reauors, 
15% a So 
Wid, Within six 


‘alice, 
t P 1 % 4 ? 
ws thatthe deed bed 


eclared void. 
had against Dixon and Jones, 

auswer admitting Billing’s debt, the 

making of the deed, aud his appointment as receiver, He 
denied that the deed was void, and set up, as a defence, that 
after the making of the deed, McDougald acquired other 
property than that conveyed by the deed, (which was then 


in the possession of Dixon, administrator,) of more than suf- 
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ficient value to satisfy Billing’s judgment; which defence 


was admitted to be true in point of fact. 

At the May Term, 1859, of the Superior Court of Musco- 
gee county, the parties went to trial on the bill and answer 
alone; and after argument, the complainant requested the 
Court to charge the jury, that said deed was void as to com- 
plainant. This charge the Court refused to give, but did 
charge, that the deed was legal and valid; to which refusal 
to charge and to the charge given, the complainant excepted 
and assigns the same aserror. The jury found a verdict for 
the defendant. 


Jounson & Sxoay, for plaintiff in error. 
DovuGuHERTY, contra. 
By the Court.—Srteruens J, delivering the opinion 


It was an undisputed fact in this case, that there was plen- 
ty of unencumbered property out of which Billing’s fi. fa. 
could be satisfied. He does noteven make a suggestion that 
the encumbered property would not bring enough under the 
encumbrance topay him, Z'haé was theonly point in which 
he, as a creditor, was concerned—the getting of payment. 
He stands, then, in the attitude of asking equity to aid him 
in getting his debt, when he shows a common law remedy in 
his hands, and that he has no need of the aid he asks. On 
the case, as made by the bill and answer, (uncontroverted,) 
he clearly had no claim to equitable interposition, and we 
therefore aflirm the judgment, without considering whether 
the charge was right or not. It is enough that the plaintiff 
in error hasno right to complain of its being wrong. 


Judgment affirmed. 
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Strepuen R, Haw, plaintiff in error, vs. Bensamin B. Hamt- 
Ton, defendant in error. 


Where parties settle a case of fraud with their eyes open, the settlement is 
binding. 


Bill for discovery, relief and injunction. Decision by Judge 
Lamar, at chambers, 6th April, 1859. 


This bill was brought by Stephen R. Ham, against Benja- 
min B. Hamilton, of the county of Dooly. The bill charges, 
that some time in the month of December, 1856, Hamilton 
proposed to sell to Ham, a settlement of land in Dooly coun- 
ty, containing five hundred and thirty acres, There were 
three parcels of the land—two whole lots and a part of an- 
other lot. The price demanded for the land was twenty-six 
hundred and fifty dollars. Complainant was willing to give 
that sum for the land, provided the titles were full and com- 
plete, but otherwise he would not have been willing to give 
half of it. Hamilton produced a bundle of papers, and said 
the titles were perfect, but that he might have left some of the 
deeds at home; that if any had been left he would furnish 
them. 

Complainant, being unable to judge of the validity of land 
titles, and two men who were present, (one Hunt and James 
G. Brown,) remarking that the titles were all perfect and 
complete, and thatcomplainant might rely upon Hamilton’s 
statements, and relying solely upon the statements of Ham- 
ilton, in regard to the titles to the land, gave Hamilton his 
notes for the sum of $2,650, and took from him a deed to 
said lands. Hamilton, at the time, promised if the title pa- 
pers were not complete, to get those he had left at home and 
send them to complainant. 

One of these lots was situated between the other two; had 
about thirty acres of cleared land on it, and about seventy-five 
acres under good fence, and ready to be cleared; had on it 
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a good situation for puttingup a gin house and screw, and a 
suitable location for a residence. This lot is worth as much 
as both the others together, on account of the superior quality 
of the land. This middle lot is the key to the settlement of 
lands, and without it the other two would be worthless for 
the purpose for which complainant bought them. 

The bill further charges, that a few days after the pur- 
chase, Ham took the title papers to Vieuna, and submitted 
them to an attorney, when it was ascertained that the chain 
of title to said middle lot consisted of a copy plot and grant, 
a quit-claim deed from Warren (not the grantee,) to Brown? 
and a quit-claim deed from Brown to Hamilton, Complain- 
ant immediately called on Hamilton for the other links in 
the chain, but Hamilton did not have them, and could not 
furnish them. Complainant then demanded of Hamilton a 
cancelation of the trade. Hamilton refused to cancel it, un- 
less complainant would pay him eight hundred dollars; but 
insisted that complainant should keep the land, stating that 
it had been used five years, and that in two years more com- 
plainant would acquire a good title to it by the statute of lim- 
itations. Complainant would not agree to keep it, saying he 
did not wish to get a title in that way, and that he had bar- 
gained and paid for a good and honesttitle. Complainant did 
not go into possession of the land. Hamilton refused to cancel 
the trade. A short time afterwards, complainant called on a 
lawyer, who advised him that he could make no defence to 
the notes given to Hamilton for said land. Under this ad- 
vice, (inasmuch as complainant was unwilling to risk the 
danger of putting the extensive improvements which he had 
intended making on said land,) complainant made a com- 
promise with Hamilton, giving him his note for the sum of four 
hundred and thirty-two dollars, and Hamilton delivering up 
to complainant his note for $2,650 00. Complainant also 
reconveyed the three parcels of land back to Hamilton. 
Upon this note of $432 Hamilton subsequently sued Ham 
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Judgment was confessed, and an‘appeal taken, and the suit 
is now pending in the Superior Court of Dooly county. 

The bill further charges, that Hamilton .procured Warren 
and Brown to make to him their quit-claim deeds, well- 
knowing that they did not dona fide claim the land, and 
with the view of cheating the true owner out of his land, by 
the aid of the statute of limitations, or of making a large sum 
of money out of some one else. 

The prayer of the bill is for a perpetual injunction of the 
common law suit. Judge Lamar refused to sanction the bill 
for want of equity, and complainant excepted, and now as- 
signs said refusal for error. 


Dawson & Kinzer, by Anperson, for plaintiff in error. 
Mouneer & DeGrarrennciD, contra. 

By the Court.—Svreruens J. delivering the opinion. 

If the complainant ever had any equity, it is clear he has 


settled himself out of it. 
the alleged fraud, with his eyes wide open. 


Ife made a deliberate settlement of all 
-arties may settle 
frauds as well as any thing else, if they act with knowledge 
of the facts; and such a settlement is as effectual when made 


by the parties, as when made by a Court. 


He is here asking 
the Court to act where he has already himself taken final ac- 


tion. There must be an end to litigation. 


Judgment aflirmed. 
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Cuartes Myearr, for another, plaintiff in error, vs. W1L- 


a Ure 


tiAM H, Prupen, defendant in error. 


When the maker of a note offers it in evidence to prove that he has paid it off, 
itis incumbent on him first, to prove that the paper which he offers is the 


one which was in circulation. 


Complaint, in Clay Superior Court. Tried before Judge 


Krppoo, at March Term, 1859. 


The facts are sufficiently stated in the opinion of the 
Court. he 


Dovetass & Dovetass, for plaintiff in error. 


PERKINS, contra. 
Dy the Court.—Sreruens J, delivering the opinion. 


Mygatt had a verdict for a small sum, and moved fora 
ew trialon the ground, that from the evidence, he ought to 
have had just a hundred dollars more. The only contro- 
versy was about the hundred dollars. The parties had cross 
demands, all of which were acknowledged to have been 
originally correct, but Pruden claimed that Mygatt’s ac- 
countagainst him ought to have been credited with a hun- 
dred dollars, he showing a receipt from Mygatt for so much 
cash, Mygatt cliea that he had not kept that hundred 
dollars for his own use, but had applied it, at Pruden’s re- 
quest, to the payment of a note which Pruden owed to 
Whitlock, Nichols & Co. The reply is good, if true. There 
is no conflict in the evidence. Warner testifies that he, as 
clerk for Mygatt, paid out of Mygatt’s funds $118 55, in 
taking up some note against Pruden. He does not remem- 
ber what note it was, but does remember the amount paid on 
it by him, on account of an entry made by him at the time 
in Mygatt’s check book, “trangely enough, Pruden intro- 
duced in evidence the Whitlock, Nichols & Co. note, and it 
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appeared to have been taken up (from an entry on it)by 
payment of exactly 118 55, the precise sum whic!) Warner 
had paid out of Mygatt’s funds for Pruden. This clearly 
makes an item of $118 55 in favor of Mygatt against Pru- 
den; but it appears from a letter of Pruden’s, that he had 
paid Mygatt the $18 55, thus reducing the item to just 
$100 00. But Mygatt’s account against Pruden, covering 
this very time, contains no such item. Now if Mygatt ap- 
plied the hundred dollars for which he gave his receipt, to 
the payment of Pruden’s debt to Whitlock, Nichols & Co, 
itis clear that it should not be credited on his demands 
against Pruden. But if he applied that hundred dollars as 
apayment to himself, then Pruden onght indeed to have 
credit for it, but Mygatt ought to have put into his 
account another item of $100 00 against Pruden, for so 
much money paid to his use. The dilemma is complete, 
In either case Mygatt was entitled to have a verdict for 
$100 00 more than he got, and we think the verdict was 
contrary to the evidence. 

Pruden was allowed, against the objection of the plain- 
tiff, to read in evidence a note, which he said was the 
Whitlock, Nichols & Co. note, without proving that the 
paper which he produced had ever been in circulation. We 
think this was error, though from the confirmation which the 
paper gave to Warner’s testimony, it seems as if the plain- 
tiff was benefitted rather than injured by it; however, it was 
illegally admitted. When he relied on his possession of the 
note to show that Ae and not the plaintiff had paid it off, as was 
his evident object, the very gist of the proof, was in showing 
that as the possession was now in him so it had been in the 
payee. His possession alone was not sufficient to raise an 
inference that he had paid it—it took the two things together, 
his present possession and the former possession of the 
payee, to raise such an inference, 


Judgment reversed. 
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Joun Dor, ex dem, plaintiff in error, vs. Rrcnarp Rog, casu- 
al ejector, and Norman H, Lewis, tenant in possession, de- 
fendant in error. 


{1] An aflidavit of a subscribing witness to a deed, that he saw the feoffor “as- 
sign” it, is not sufficient to authorize the record of the deed, and a record 
made on such an aflidavit is a mere nullity—is no evidence of anything, but 
is mere hearsay. 

[2.] In ejectment there can be no recovery of the premises upon a demise from 
a dead lessor, but there may be a recovery of costs on such a demise, if the 
lessor be living at the commencement of the suit, though dead at the time of 
the trial. 


Fjectment, in Stewart Superior Court. Tried before Judge 
Krppoo, at April Term, 1859. 


This was an action of ejectment by Doe, ex dem., against 
Doe, casual ejector, and Norman H. Lewis, tenant in pos- 
session. for lot of land No. 33, in the 26th district of Stewart 
county. 

The declaration contained four demises; from Jonathan 
Stanford, George Gunby, Benjamin T. Bethune, and Robert 
M. Gunby, administrator of Benjamin T. Bethune, deceased. 

Upon the trial, plaintiff proved that defendant was in pos- 
session at and before the commencement of the suit. He 
then read in evidence a grant from the State to Jonathan 
Stanford of Warren county, for the lot in controversy, dated 
7th December 1836, and here rested his case. 


Defendant offered and read in evidence a copy deed, (first 
proving the loss of the original) from Jonathan Stanford to 
J. M. Cason, for the lot in dispute, dated 6th December, 1836, 
witnessed by Elisha Holiday and Joseph Leonard, J.P. Al- 
so a copy deed from the record, from Cason to David W. 
Poytress, dated 4th November, 1837, both of said deeds re- 
corded 26th February, 1857; the deed from Stanford to Ca- 
sou purporting to have been made in Warren county. 

Defendant then read in evidence a deed for the same lot 
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from Poytress to defendant, dated 27th February, 1857, and 
recorded 10th March, 1857. 
Here defendant closed. 


Plaintiff in reply, tendered in evidence a copy deed from 
Jonathan Stanford to George Gunby, dated 8th March, 1836, 
for the same fot, and recorded 9th March, 1858; the conelu- 
ding clause as follows: “In testimony whereof, the said 
Jonathan Stanford hath set his name and affixed his seal the 
day and date above written;” and the attestation clause as 
follows: “Signed, sealed and acknowledged in presence of 
us, Hugh Ticer, Thomas N. Hicks;” aud the probate of which 
was as follows: 

“Grorera, Warren County—Personally came before me, 
Hugh Ticer, who being duly sworn, saith that he saw Jona- 
than Stanford assign the foregoing or within deed for the 





purposes therein mentioned, and that he subscribed the same - 


as a witness,and saw Thomas N. Hicks do likewise. Sworn 
and subscribed to before me, July 11th, 1845.” 

Defendant objected to the introduction of this deed on the 
ground of its defective execution, attestation and probate. 
The Court sustained the objection, and rejected the deed, to 
which ruling plaintiff excepted. 

Plaintiff then read in evidence a deed from George Gunby, 
for the lot in dispute, to Benjamin T. Bethune, and letters of 
administration granted to Robert Gunby on the estate of said 
Bethune, deceased. 

Plaintiff further read in evidence the depositions of Elisha 
Holiday of Warren county, that he knew Jonathan Stanford 
of said county; that he never knew him to make a title to 
any land at any time, and that he is now dead. A copy of 
the deed from Stanford to Cason was shown the witness 
who swore that he never signed the original deed, and that 
he did not know of such a deed being made, He knew a 
Justice of the Peace, Joseph Leonard, thirty years ago, in 
Warren county ; that Jonathan Stanford, as far as he knew, 
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was au upright, honorable man, Knew nothing of his ma- 
king a deed to the land; that he had nothing to do with him, 
and never signed any instrument for him, and never knew 
any man in Warren county by the name of Elisha Holiday, 
but himself. 

Plaintiff here closed. 


Plaintiff requested the Court to charge the jury, he releas- 
ing all »zesne profits, that although Jonathan Stanford might 
be dead at the time of the trial, yet if they should believe 
from the evidence that he did not make the deed purporting 
to be from him to Cason, that then the plaintiff might recov- 
er. The Court refused so to charge, but charged, that if 
Jonathan Stanford was dead, that they should find for the 
defendant. To which charge and refusal to charge, plaintiff 
excepted. 

The jury found for the defendant, whereupon plaintiff ten- - 
dered his bill of exceptions, assigning as error the rulings, 
decisions, charges and refusals to charge, above mentioned 
and excepted to. 


Jounson & Stony, for plaintiff in error. 


Wimserty & Evans; Doveiass & Doverass; and Bratz, 
contra. 


By the Court.—Steruens J. delivering the opinion. 


Was the deed offered by plaintiff from Stanford to Gunby, 
properly rejected? Delivery being an essential part of a 
deed, no paper can go as a deed without proof of delivery. 
There was no proof of it here. Delivery eould not be in- 
ferred from possession either of the land or the paper, for it 
did not appear that either had ever been in the possession of 
plaintiff or those through whom he claimed, the paper offer- 
ed being a copy, and not an original. The copy, to be sure, 














48 SUPREME COURT OF GEORGIA. 








Doe ex dem. vs. Lewis. 


was in possession of the plaintiff, but the copy did not pur. 
port, even to be the paper which was delivered, and the copy 
proved nothing as to the original. Indeed, the copy was not 
and could not be evidenceat all, except by virtue of proof that 
it was a true transcript from the original, which original had 
Jjirst to be proven, Now was the original proven by the 
record, or rather by the Clerk’s certificate of record? We 
hold not, because the record if made, as the certificate 
represented it, was not made on legal probate, and so passes 
for nought. The affidavit on which the record purports 
to have been made, merely states that the witness saw 
Stanford “ assign,” by which of course he meant sign. There 
is no statement in the affidavit touching delivery. There 
was nothing to authorize the Clerk to make a record. The 
record of a deed when made upon the proper official attesta- 
tion, or proper affidavit of a subscribing witness, is sufficient 
proof of the execution of the deed, including delivery, but 
when made without this foundation, is nothing at all. So 
far from proving the execution of the deed, it don’t prove 
even that there was such an original paper. It is no evi- 
dence. A record, unless made in pursuance of law, is mere 
hearsay. The execution of the deed not being proven, the 
paper was properly rejected. 

[2.] As to the charge. This Court has held before, and 
we adhere to the doctrine, that in ejectment there can be no 
recovery of the premises on a demise from a lessor who is 
dead at the time of trial, but there may be a recovery of 
costs by plaintiff on such a demise, provided the lessor were 
living at the commencement of the suit. We thiuk this is 
the instruction which should have been given to the jury, in- 
stead of the unqualified charge that there can be no recove- 
ry on a (lemise from a lessor who is dead. 





Judgment reversed. 
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Lewis J. Davies, use, &c., plaintiff in error, vs. A. C. FLew- 
ELLEN et al., administrators, &c., of A. H. FLEwELLEN, de- 
ceased, defendant in error. 


[1.] A judgment against an administrator for a certain sum to be paid out of 
specific assets in his hands, concludes him as to the application which is to 
be made by him of those assets. Any other application of them is a wastes 
and in a suit against him or his representatives for such waste, it is no defence 
to show that there are other creditors of the first intestate. 


{2.] When one party has read in evidence part of a sworn bill, it is the right of 
the other party to read such other parts as illustrate the same issue. 


Debt. Decided by Judge Worritt, June Term, 1859, of 
Muscogee Superior Court. 


At the July Term, 1842, of the Inferior Court of Muscogee 
county, L. J. Davies sued A. H. Flewellen, as the administra- 
tor of N. H. Harris, on a note made by Harris. The admin- 
istrator filed a plea to the action, in which he set out, that 
the only assets he had in hand, belonging to the estate of 
Harris, were certain notes. It was not plead that there were 
any other creditors of Harris. 

At the April Term, 1843, of the Superier Court, on the ap- 
peal, a verdict and judgment was rendered in favor of Da- 
vies against Flewellen, administrator, for the amount of his 
debt, to be recovered out of the notes admitted by the plea to 
be in the hands of the administrator. 

At the December Term, 1854, of the Superior Court of 
Muscogee county, Davies, for the use of Kookagey, sued A. C. 
Flewellen e¢ al,the administrators of A. H. Flewellen, on 
the judgment above mentioned, suggesting a devastavit. 

Upon the trial of the case, the plaintiff offered in evidence 
a part of a bill filed and sworn to by A. C, Flewellen, to show 
that the notes specified in the judgment had been collected 
by his intestate, which was admitted without objection, The 
defendant then offered so much of the same bill as related 
to that point which went to show that certain of the notes spe- 
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cified had not been collected, and the excuse therefor. To 
this the plaintiff objected. The Court allowed that part of 
the bill to be read, and the plaintiff excepted. 

The defendant then offered in evidence two notes made by 
N. H. Harris, in his lifetime, one in favor of H. S. Smith,and 
the other in favor of H. K. Hill; tothe introduction of which 
notes in evidence the plaintiff objected. The Court admit- 
ted the notes in evidence, and the plaintiff excepted. 

The Court charged the jury, that they must find the amount 
of the assets in the hands of the defendants, belonging to 
Harris’s estate; you will then find the amount of the debts 
proven to be due by that estate; then if you find for the 
plaintiff, you will find for the plaintiff his pro raza share of 
those assets. To which charge plaintiif excepted. 





Jones & Jonzs, for plaintiif in error. 


Jounson & SLOAN, contra. 


By the Court.—Srterurns J. delivering the opinion. 


[1.] The judgment which Davies had against Abner Flew- 
ellen, as administrator of Harris, settled two things—the 
amount of his debt against Harris, and that it should be paid 
out of the assets specified inthe judgment. If Flewellen had 
notice of other creditors, he was bound to have pleaded the 
fact before judgment; and the judgment is conclusive against 
him, that he had no notice of any. If there were creditors 
who had not given notice, they could not disturb that judg- 
ment by notice afterwards, When an administrator, after 
the expiration of the twelve months has authorized him to 
begin the payment of debts, and rendered him liable to be 
sued, pays a debt or has a judgment to go against him, no 
creditor can disturb that payment, or that judgment, by a 
subsequent notice of his claim. In this case it was res ad- 
judicata—the sum due to Davies, and the assets which were 
to be applied to it. Any other application of these assets 
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would have hese na waste, In the subsequent suit, there- 
fore, against the administrators of Flewellen, for such waste, 
the only question was, what had he done with those assets? 
He would defend himself, or his representatives could de- 
fend him, onty by showing that those assets had become un- 
available without his fale. or perhaps by showing that they 
were stil existing, and ready to be applied to the judgment, 
It was, therefore, illegal to admit evidence on the part 
of these defendants, concerning any other debts against Har- 
ris. Another reason for the same conclusion is, that the ad- 
mission of such evidence, and the pro rata dinvibaitan of 
the assets among all the creditors of Harris, according to the 
charge of the Court, was simply administering the estate of 
Harris, not by his own administrators, but by those of Flew- 
ellen. It follows that the charge of the Court was erroneous 
as well as the admission of the notes in evidence, 

[2.] We think th ere was no error, after the plaintiff? had 
introduced part of a bill in evidence, in allowing the defend- 
ants to read other parts of the same bill relating to the same 


issue, 


Judgment reversed. 


Neepuam Masses, plaintiff in error, vs. Duptey Syzap, de- 
fendant in error. 


Ifthe remedy by habeas corpus, is adequate, equity ought not to interfere. 


In Equity, in Macon Superior Court. Tried before Judge 
Worritt, at March Term, 1859. 


Dudley Snead filed this bill against Needham Massee, re- 
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turnable to the Superior Court of said county, March Term, 
1859. 

The bill alleges, that complainant, in Lee Superior Court, 
at September Term, 1857, under the Act of 1856, (Pamph, 
p. 260,) adopted John Needham Massee, son of Needham 
W. Massee ; that both the father and mother of said child 
were dead at that time. That prior to said adoption, Robert 
Rives, of Randolph county, had obtained possession of said 
child; that after said adoption, Dudley Snead sued out a 
writ of habeas corpus, against said Robert Rives, to obtain 
the custody of said child, which was carried to the Supreme 
Court. That Rives moved to set aside the adoption of said 
child by Snead, in Lee Superior Court; that case was also 
carried to the Supreme Court; that both these cases came on 
to be heard, and that the Supreme Court decided that the 
custody of the child should have been awarded to Dudley 
Snead, and that the judgment of Judge ALLEN, refusing to 
set aside the order of adoption, should be affirmed. 

The bill further alleged, that Rives, when the habeas cor- 
pus came on to be heard, after the decision of the Supreme 
Court, responded that he did not have .the custody of said 
child. 

The bill states, that Needham Massee, the grand-father of 
the child, without the consent of Snead, at September Term, 
1858, of Macon Superior Court, and with a full knowledge 
of Snead’s rights, procured an order of adoption, by which 
he was declared the adopted child of his grand-father. That 
said Massee has obtained possession of said child, and con- 
ceals him from the complainant, and complainant appre- 
hends that he will carry him out of the State, &c. 

The bill prays, that the order of adoption, by which the 
said child was declared to be the adopted child of said Mas- 
see, may be annulled and set aside, and that the said child 
may be brought before the Judge, at such time and place as 
he may appoint, and that the custody of the child may be 


delivered to complainant. 











MACON, JUNE TERM, 1859. - §8 





ha 


Tassee ys. Snead. 





The bill also alleged, that Massee had applied to the Ordi- 
nary of Macon county, for letters of guardianship of the per- 
son and property of said child, and prays that he may be en- 
joined from proceeding with said application. 

The bill was sanctioned, and defendant was directed to 
appear at the March Term, 1859, of Macon Superior Court, 
before the Chancellor, with said child, that he might then 
and there award the custody of said child to the person en. 
titled thereto. 

The defendant, Massee, appeared with the child at the 
March Term, 1859, of the Court, and objected to the 
Chancellor hearing and determining as to the custody of the 
said child, at the return Term of the bill, and without a jury, 
and also demurred to said bill for want of equity. The pre- 
siding Judge overruled the demurrer, and overruled defend- 
ant’s objection to the hearing of the motion of complainant, 
to have the custody of said child delivered to him. 

The defendant then showed cause against granting com- 
plainant’s motion, the Act of the Legislature, assented to De- 
cember llth, 1858, (Pamph. p.177,) and also a certificate 
of the Ordinary, that he had given bond and taken the oath 
as required by the second section of said Act, as guardian of 
said child. The Judge overruled the defendant’s showing, 
and passed an order requiring the defendant to deliver the 
custody of said child to Dudley Snead, until the further or- 
der of the Court. 

The defendant, Massee, excepted to each and all of said 
rulings and orders, and assigns the same as error. 








Hatt & Gites, for plaintiff in error. 
McCay & Hawkins, contra. 
By the Court——Bernnine J. delivering the opinion. 


If there was no equity in the bill, it is manifést, that the 
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order of the Court below, was erroneous, And there was no 
equity in the bill, ifthere was a common law remedy, open 
to the complainant. And we think, that there was such a 














remedy, open to him. 
The bill prays for three things: that the order by which, 


he ‘ee d was declared to be the adopted child of Massee, 
may be annulled; that the child may be delivered to Snead, 
the complainant; that niet application for letters of 
guardianship of the person and property of the a may be 
nn ed. This isthe diesen prayer. is right, if he 
has og is merely tothe custody of the child; ‘ he has the 


sai » the other two thi r aS a means to 


that vi 


Can he assert his right to the custody ofthe child, as well, 
at law,as, in equity? We 


think so. For aught that we ean 
see, the writ of habeus corpus, will fully answer his purpose, 
Suppose, on the return of that writ, Massee shows for cause 
of the detention of the child the order declaring the child his 
adopted child or an order appointing him guardian of the 
child’s person and property, or both orders, will it not be the 
right of Snead to meet the orders, with any thing with which, 
it would be his right to meet ‘te “mM, in a case in equity? 
What objection or reply can he make to the orders, in equity ? 

fe can insist that they are votd ; that is all. Showing them 
merely voidable will not be enough; in that case, even equi- 
ty will have to hold them good, until they are set aside, reg- 
wad in the Court in which, they were rendered, But this 
reply, he could equally make to the return to the habeas cor- 
pus. Detention under a void judgment, is not a ee 
tion, and therefore, is no answer to a habeus corpus. In a 
word, if the order of adoption, granted, and the order of guar- 
deuliiy, apprehended by Snead, are things to bind ‘hin at 
law, they are equally things to bind him in equity—if they 
are things not to bind him, in equity, they are equally things 


not to bind him, atlaw. Why then should he go into equi- 
ty? To annul orders? Can equity annul the judgment 














MACON, JUNE TERM, 1859. 55 








Massee vs. Snead. 





of another Court? Equity acts on the parties to judgments 
by injunction, not on the Court rendering the judgments. 
But there is no need of any interference by equity with a 
void judgment. It is impossible that a void judgment can be 
in any body’s way. 

Moreover, as to the prayer for an injunction of the appli- 
cation for letters of guardianship, there was still another legal 
remedy—-appearance and defenze in the Court of Ordinary. 
Not, that we would be understood, as saying, that a failure 
to appear and defend there would render a grant of letters 
good, in a case in which, the Court had parted with all its 
power to grant such letters, by a previous grant of some kind. 

Thus, then, it appears to us, that this is a simple case for 
the writ of habeas corpus and, therefore, that there was no 
equity in the bill, and, consequently, that the case was one 
in which, it was not proper for the Court to make the order 
which it did make—that being an order in furtherance of the 
suit. 

Some other questions were argued in this case; questions 
of much importance, connected with the doctrine of adop- 
tion, and our legislation, public and private, on that subject; 
questions of doubt and difficulty. 

In the view we take of the case, we think it best, not to de- 
cide these questions, ‘They were well argued, it is true, but 
it is possible, that there is still light some where in reserve, 


to be shed upon them, We feel that we need all the light 
there is, 


Judgment affirmed. 
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Bennetr Apams, plaintiff in error, vs. Tae Mayor or Tue 
Ciry or AtBany, defendant in error. 


[1.] A clause in the charter of the city of Albany, conferring power in general 
terms, to pass all by-laws, &c., not inconsistent with the Constitution and 
laws of the State, does not confer the power to pass an ordinance making it a 
penal offence to sell spirits in quantities of a quart or more, to be drank on 
the premises where sold, this being inconsistent with the State law on the 


same subject. 
[2.] To confer power on a Judge.to try offences, creates no offence. He must 
try according to law, and where there is no law there is no offence. 


Certiorari, in Dougherty Superior Court. Decision by 
Judge ALLEN, at chambers. 


The facts of this case are as follows: 

Bennett Adams was brought up before the Mayor of 
the city of Albany, (the honorable Richard F. Lyon) on 
a charge of selling spirituous liquors in quantities over one 
quart and permitting the same to be drank in his house. 
Defendant objected to being tried by the Mayor alone, claim- 
ing and insisting that he was entitled, under the charter of 
said city, to be tried by the Mayor and Council. This ob- 
jection was overruled, and the trial proceeded before the 
Mayor alone. 

It appeared from the evidence that Adams was the owner 
of a wagon-yard in said city, upon which was a house with 
two rooms, one of which he used for a grocery store, and the 
other was for the accommodation of the wagoners; there 
was no door or other opening between the rooms; that wag- 
oners, camping in the yard, would frequently purchase a 
quart of liquor and carry it into the room occupied by them, 
and there drink it, and that other persons had purchased the 
same quantity and went into the wagoners’ room and drank 


it. 
Upon this proof, defendant moved to quash the proceeding, 
upon the gronnd that the ordinance, for the violation of 
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which he was being tried, providing that no liquor over a 
quart shall be sold and drank in the vendor’s house, was a 
violation of a private vested right, and repugnant to the sta- 
tutes of the State and therefore void. The motion to quash 
was overruled and defendant fined twenty-five dollars. To 
which rulings and judgment defendant excepted, and ap- 
plied to the honorable ArexanperR A, Aen, Judge of the 
Superior Court, for a writ of certiorari to correct and reverse 
said judgment. The Judge refused the application and de- 
fendant excepted and assigns error, &c. 


Srrozier & Smira, for plaintiff in error. 


GREENLEE Butter, contra. 
By the Court—Srteruens, J. delivering the opinion. 


[1.] Was the ordinance a valid one? The authority for 
it must be derived from the charter of the city, either the 
original or amended charter. The only clause in the old 
charter, claimed as conferring the power to pass this ordi- 
nance, is the one conferring power in general terms, to pass 
all by-laws, ordinances, &c., not inconsistent with the Consti- 
tution and State laws. But this ordinance zs inconsistent 
with a State law A statute declares in effect that every citi- 
zen may sell liquor to white people in quantities of a quart 
or more, with but one single restriction, and that is if he 
sells less than a gallon he must first take an oath not to sell 
to negroes. This isthe result of the statute. It is nota 
case where State law is silent. The State has spoken. The 
result is a clear declaration by State law, that the liquor may 
be sold to be drank anywhere. The city speaks, and says it 
shall not be sold to be drank on the premises. The one says 
it may, the other says it shall not. The two cannot stand 
together, and that is the test of inconsistency. 
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[ 2. ] Then does the amiuded charter confer the power to 


pass this ordinance? A careful examination of it shows 


that, with the did exception of taxes, it confers no legis- 


lative power whatever. It does confer judicial power, by 
smpowering the Mayor to /ry certain classes of offences. It 
makes no laws against offences nor does it empower anybody 
else to make such laws. It empowers the Mayor to ¢ry of- 
fences, but he must try them by /aw. Where there is no 
Vth there is no offence. The difficulty under which the 

dgment in this case labored, was the want, not of a Judge 
Oo peas it, but of a law to authorize it. We think there 
vas a capital Judge, but no law. 


Judgment reversed. 


yun Dox, ex dem., Parrick Prescorr and James Pacg, 
plaintiffs in error, vs. Ricuarp Rog, casual ejector, and 
rT +] r . se ee 

f(arrect B. Jones and Micuarr 8, Peavy, defendants 


in error, 


1.] Marriage gives to the husband, such a title to the wife’s land, that he may 
after her death, although he has never reduced it into his possession, sue for 
it, and recover it, without having administered on her estate. 

2.] If, in ejectment, th is a demise from A. anda demise from B. and the 

evidence brings the title into A. and then shows a deed from A. to B. there 


ught not to be a nonsuit, whether the deed from A. to B., be void or not. 


Ejectment and nonsuit, in Dooly Superior Court. Before 
Judge Lamar, April, 1859. 


Upon the trial of this case, plaintiff offered and read in 
evidence a copy grant from the State, for the premises in dis- 
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Patrick Prescott, dated 23d March, 1824; ty then a a cer- 


pute, to 
tified copy from the records of the Inferior Court of Richmond 
county, proving the marriage of said Patrick, to Sarah Bush. 
Marriage solemnized 12th Nov., 1818; plaintiff then proved 
825, in the city of Augusta, 


that Prescott died in 1824 or 

Georgia, leaving no child or children living at his death, but 

his widow, the said Sarah surviving him. Hefurther proved 

the marriage of said Sarah Prescott, widow, to James Pace; 
tember, 1827, and that said 


said marriage soiemnized 4th Ser S27, 
Sarah died in 184 3, and before the commencement of this 
suit. Plaintiff further offered and read in evidence a war- 
ranty — of the fats s in dispute, from James Pace 


T. Heard, one of plaintiff’s lessors, dated 15th 


It was admitted by counsel that the premises wis hei 
were wild vacant lands in 1846, at the time o s. Pace’s 


death, and no one in the possession or actual aeeuaa of 
} ‘ _— eek) lacs hy e} i lafandan rraa i Vac 
them, nor had been, but that the defendant was in a 
sion, holding adversely 


1 I’. Heard, 15th April, 185 Bila 


Tamae P Q 
games race to stepnen A, 


tiff proved the docuws and possession thereof =e riteaetsi 


adversely at the time the deed was executed by 


i il 
and ciesed, 


Defendant introduced in evidence a deed for the premises 
in dispute from James R. Jones, executor of James Jones, 
and a deed from 





to Samuel Rutherford, dated ———~ 

Rutherford to the tenants in possession, dated in 1847, and 
thereupon moved for a nonsuit, upon the ground that Sarah 
Pace and Patrick Prescott, being both dead before the com- 
mencement of this suit and the defendants being in posses- 
sion holding adversely at the time the deed was executed by 
Pace to Heard, no recovery aati be had. 

Che Court sustained the motion, and ordered a nonsuit. 
Whereupon, plaintiff excepted and assigned error. 

x 
Srusss & Hitt, Hines & Hosss, for plaintiff in error. 
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By the Court.—Bernynine J. delivering the opinion. 


Was the Court below right, in granting the nonsuit? 

Two grounds for the nonsuit, were insisted on. The first 
was, that Pace had not reduced the land to possession, when 
his wife died, and, that he had not administered on her estate 
since her death. 

But we think, that an administration by him, on her estate, 
was not necessary in order to make the land his. We think, 
that the marriage made the land, his. The language of the 
Act of 1789, on the subject, is; “and, in cases of intermar- 
riage since the 22d day of February, 1785, the real estate 
belonging to the wife, shall become vested in, and pass to 
the husband, in the same manner as personal property, doth.” 
Pr, Dig. 225. By “personal property,’ we understand, per- 
sonal property in posssession, and not, choses in action ; and, as 
to personal property in possession, “ the husband hath there- 
in, an immediate and absolute property, devolved to him by 
the marriage, not only potentially, but in fact, which never 
can again revest in the wife or her representative? 2 Black. 
Com. 435. 

Consequently, by this Act of 1789, Pace, the husband, had 
in this land, an immediate and absolute property devolved 
to him, by the marriage, not potentially, but, in fact. 

[1.] We think, therefore, that the first ground for the non- 
suit was insufficient. 

The second ground was, that even ‘if Pace had the title, 
yet that the land was held adversely to him, when he made 
the deed to Heard, and, therefore, that that deed was void by 
the Act of 32 Henry VIII, entitled “the bill of bracery and 
buying of titles.” But what of that? There was a demise 
in the name of Pace himself, as well as, one in the name of 
Heard. And Pace’s deed to Heard, was void, or, it was not ; 
if it was void it had no effect, and the title still remained in 
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Pace, if it was not void it had effect and conveyed the title 
into Heard. But if either Heard or Pace had the title, the 
plaintiff was entitled to recover, for he had a demise from 
both Heard and Pace. 

It is unnecessary, then to say, whether it was or was not 
true, that the deed from Pace to Heard was void, by the Act 
of Henry the VILL. 

[2.] We think, then, that the second ground for the non- 
suit, was also insufficient. 

The result therefore, is, that, in our opinion, the Court was 
not rightin granting the nonsuit, 


Judgment reversed. 





Wit11am Newsom, executor, plaintiff in error, vs. Joun Jack- 
son, defendant in error. 


[1.] An action of deceit, being necessary in form ez delicto, dies with the de- 
fendant. 


{2.] Whether it dies with the plaintif? Query. 


Case, and motion to make parties, in Baker Superior Court. 
Decision by Judge AtteN, May Term, 1859. 


Jackson brought his action on the case against Cesar A. 
Savage for deceit. Pending the action and before trial, Sav- 
age died, and Newsom his executor was served with scire 
facias, to show cause why he should not be made a party 
defendant in the place of his testator, and the cause proceed. 
Newsom appeared and moved to dismiss the action on the 
ground, that the suit had abated by the death of the defend- 
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ant, and the cause oe tion, did not survive. The Court 
overruled the motion, and Newsom excepted. 


Lyon, Invin & Burien, for plaintiff in error. 
Morean, contra. 
By the Court.—Srerugzns J. delivering the opinion. 


[1.] This was an action by Jackson against Savage for deceit, 
in fraudulently inducing Jackson to give credit to another, 
he, Savage, knowing that other to be unworthy of such credit 
Savage being dead, does the action survive in the same or in 
any other form against his executor? The common law 
rule is, actio  senolills moritur cum persona; but still the 
question is—what is included under the head of actio per- 
sonalis? The most satisfactory answer which I have been 
able to find,is given by Judge Tucxer, in his sien 
3d book, page 223, as being the result of all the cas He 

ays, if the cause of action can be maintained in one em 
contractu, it survives, but if it is zecessuré/y in form ex delicto, 
tion be maintained in form ex contractu? To put it in that 
form, would be to claim an implied promise from Savage, 
that he would make his representations good; that isa 
guaranty. But this would be obnoxious to the statute of 
frauds, as being a promise to answer for the debt of another 
and notin writing. By the common !aw rule then, this 
cause of action not being maintainable except in form ex 
delicto, dies with the death of either party. The only alter- 
ation made in this common law rule, so far as I am aware, 
is by 4 Edward III, chap. 7th. This statute does not mate- 
rially change. the rule, for by a very liberal construction it 
has been made to save all-actions for injuries to personal 
" property, whereby the property is rendered less beneficial to 
the executor. It may be said this was an injury to the goods 


it dies with the death of either party. Can this cause of ac- 
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which Jackson sold, whereby he lost them. Without dis- 


cussing that question, it‘is enough to say that the saving of 


the statute is only ix favor of the representative of the in- 
jured party 5 it does not save the action against the represen- 
tative of him who does the injury. There may be little rea- 
son for the difference, but so is the statute, and so has it been 
uniformly construed. That statute, therefore, does not save 
this case. It was suggested in the arguinent that the action 
could be maintained in form ex contractu by an amendment, 
alleging that the goods sold were for the benefit and went 
into possession and enjoyment of Savage, and thereupon 
claiming his implied assumpsit to pay for that which he had 
got and enjoyed of another’s property. It is enough to say 
that /his would be a new eause of action, and not simply a 
new form for the same cause. If Jackson ever had such a 
cause of action as that, he has not lost it. The difficulty is, 
he has never brought it. Our own statute was invoked in 
this connection, saving actions from abatement by the death 
of either party, where the cause of action would survive in 
the same or any other form. This statute does not affect in 
the slighest degree the causes of action which survive or die, 
nor does it put one cause of action in the shoes of another. 
It only saves the action from abatement where the same 
cause of action would survive (as the law then stood,) either 
in the same or some other form. The same cause of action 
might be brought in trover or in detinue; or again in debt or 
in assumpsit. There are instances of different forms for the 
same cause of action. But the deceit pending, and the as- 
sumpsit proposed to be introduced by way of amendment, 
are founded on essentially different facts, and are therefore 
essentially different causes of action. 

[2.] The rule which we are obliged to apply in this case, 
may not be a very reasonable one, but it is.a very old and 
well established one. We think the action died with the de- 
fendant. 


Judgment reversed. 
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NATHANIEL SLEDGE, survivor, plaintiff in error, vs. Prrer 
McLaren, defendant in error. 


The defendant in an attachment, has no right of action against the plaintiff in 
the attachment, for wrongfully suing out the attachment, unless that was 
done, with malice and without probable cause; and, in such action, when 
brought, the onws is upon him, the plaintiff in it, to show, that the attachment 
was taken out, with malice, and, without probable cause. 


Case, in Muscogee Superior Court. Tried before Judge 
Worritt, at May Term, 1859. 


This was an action on the case, brought originally by Bird- 
song & Sledge, against Peter McLaren, for maliciously and 
without probable cause, suing out an attachment against 
plaintiffs, whereby their business as merchants was greatly 
damaged—in fact broken up. Damages laid at ten thousand 
dollars. Pending suit Birdsong died, and the action pro- 
ceeded in the name of Sledge, the surviving partner. 

This is the second time this case has been before this Court, 
and the facts will be found fully reported in the 24¢h vol, 
Geo, Lep. 

Upon the former trial, the jury found for the plaintiffs 
$3,250 00, and upon a writ of error to this Court, the judg- 
ment was reversed, and the case remanded fora new trial, 

At the May Term, 1859, of Muscogee Superior Court, the 
case coming up again for trial, the parties submitted their tes- 
timony, upon which no point was made in the Court below, 
or in this Court. 

The Court below charged the jury, amongst other things, 
“that the plaintiff must prove a want of probable cause, or 
he cannot recover in this action, the foundation of which is 
malice, and without proof of malice plaintiff cannot recover, 
That plaintiff must prove a want of probable cause before 
defendant can be required to show that there was probable 
cause, and the want of probable cause is affirmative proof to 
be made out by the plaintiff.” ‘lo which charge counsel for 
plaintiff excepted. 
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The jury found for the plaintiff one thousand dollars, and 
plaintiff filed his bill of exceptions, and assigned as error the 
charge of the Court above given. 


Wirtram Dovauerry, for plaintiff in error. 
Jounson & Stoan; and Mosss, contra. 
By the Court—Bernnine J. delivering the opinion, 


Was the charge of the Court right ? 

The charge asserts two propositions; one, that no right of 
action accrued to the plaintiff, against the defendant, unless 
the attachment of the defendant, against the plaintiff (and 
his deceased partner,) was taken out by the defendant, with 
malice and without probable cause ; the other, that the onus 
of proving the attachment to have been so taken out with 
malice and without probable cause, was on the pluintiff 

Were these propositions true? 

We think that they were. 

A rule of the common law, forbids one man to sue another, 
for having sued him, unless the suit of the latter, was with 
malice, and without bakelie cause, This rule extends, not 
merely to cases in which, the suit was on the criminal side 
of the Court, but also, to cases in which, the suit was on the 
civil side of the Court; or, to cases in which. the suit was the 
taking out of a commission in bankruptcy ; the setting upof 
a claim to goods; the suing out of bail process, &e. See 
2 Green. Ev. sec. 449. 

And it is another rule of the common law, that, when one 
man sues another, for having sued him, the onus is on him 
to show these facts—to show, that the suit against him, was 
with malice and without probable cause. Itis well settled 
that this is the rule of the common law. Jd. sec. 454. 

Is there, in the legislation of this Siate, any thing that re- 
peals these rules of the common law? It 1s argued, for the 


VOL, xxIx.—5. 
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plaintiff in error, that there is—it is argued, that a part of the , 
Attachment Act of 1799, repeals them; namely, the part 
which says, that the magistrate issuing the attachment, 
“shall take bond and security of the party for whom, thesame 
may be granted, in double the sum to be attached, payable 
to the defendant, for satisfying and paying all costs which 
may be incurred by the defendant, in case the plaintiff suing 
out such attachment, shall discontinue, or be cast in his suit, 
and also, all damages which may be recovered aginst the 
said plaintiff, for suing out the same”? Cobb Dig. 70. 
The question turns on the words which I have put in italics, 
The plaintiff is to give bond and security, to the defendant, 
to pay him all damages that he may recover of the plaintiff, 
for the plaintifi’s suing out of the attachment; that is to say, 
if the defendant in the attacnment, shall sue the plaintiff in 
the attacliment, for having sued out the attachment, and 
shall, in that suit, recover from him, any damages, this bond 
shall be a security for the payment of those damages. That 
is all. These words merely give a security for such dama- 
ges as, the defendant in the attachment, may recover of the 
plaintiff in the attachment, ina suit bronght against the 
plaintiff, for wrongfully suing out the attachment. They do 
not undertake to regulate that suit, at all; they do not say, 
what shall, or shall not, be the prerequisites of that suit; or, 
on which party in that suit, shall be the onus of proving any 
particular fact or facts. These things, they leave as they 
were before the passage of the Act. And before the passage 
of the Act, these things were subject to the common law 
rules aforesaid. 
Then, there being nothing in this Act of 1799, to repeal 
the common law rules, the charge of the Court was right. 
Indeed, ifthe charge had been wrong, that would not have 
been a ground for a new trial, because the verdict, notwith- 
standing the charge was for the plaintiff, and for $1,000, 
Therefore, one of two things, must be true, either the jury 
disregarded the charge, or, regarding it, they concluded, that 














‘AUG, siciidee TERM, 1859. 67 








‘Gilmore \ vs. Johnson. 


——_$_[____— 


the attac hmen nt was : taken out ‘with malice and without prob- 
able. Either being true, the charge did not hurt the plaintiff. 
And therefore, the charge does not entitle him to a new trial, 
even if the charge was wrong. 


Judgment affirmed. 





Joun H. Giimors, plaintiff in error, vs. Mary A, Jonnson, 
defendant in error. 


[1.] The verdict in this case held to be supported by the evidence. 


[2-] Where husband and wife are parties on one side to an agreement for the 
benefit of the wife and children, and they have become entitled by an advan- 
tageous part performance by the other side, to a full performance for the ben- 


efit of the wife and children, the husband cannot defeat the rights of his wife 
and children by a release. 


[3.] It is no error to allow a complainant to give evidence in mere diminution 
of the defendant’s proof, although the bill contains no obligation covering the 
evidence so introduced by complainant. 


[4.] Where a complainant places a f. fz. in the hands of defendant to be collec- 
ted andthe money used for a particular purpose, proof that the Sheriff collec- 
ted the money affords a presumption that the defendant (who is legal owner 
of the fi. fa. by transfer) has got the money—because it places the money 
where he may easily get it, and where, if he does not get it, the failure is hig 
own fault. 

[5.] A bill by a wife, alleging that her husband, who was deeply in debt, had 
negroes, derived from her by marriage, going to sale under execetions, and 
alleging an agreement under these circumstances on the part of her and her 
husband on the one side, and her brother on the other, that her brother should 
buy the negroes at sach sale, and after reimbursing himself for his outlay, in 
pursuance of the agreement, should then convey the negroes to a trustee for 
the wife and children; and alleging that the brother has bought the negroes 
at prices which were greatly reduced by his making it known that he was 
buying for the benefit of the wife and children; and alleging further that he 
has reimbursed all his outlay made in pursuance of the agreement; and ask- 


ing a full and specific performance of that agreement on his part—is a good 
bill. 
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[6.] And in such case the complainant is entitled to any overplus of hzre, afier 
allowing the brother all proper reimbursements for his outlay in pursuance 
of the agreement. 


In Equity, in Lee Superior Court. Tried before Judge 
ALLEN, March Term, 1859. 


This was a billin equity, filed by Mrs, Mary A. Johnson, 
by her next friend, against John H. Gilmore, charging sub- 
stantially that her husband, John S, Johnson, in 1844, was 
largely indebted, and: executions about to be levied on all 
his property ; and that knowing that the property would be 
sold ata great sacrifice, complainant and her husband ap- 
-plied to John H. Gilmore, her brother, and requested him to 
attend the Sheriff’s sale, and become the purchaser of the 
property; and, after reimbursing himself out of the proper- 
ty, to hold the remainder in trust, for complainant and her 
children ; that Gilmore consented to this arrangement, at- 
tended the Sheriff’s sale, announced to the bidders that he 
was buying the property for the benefit of complainant and 
her children, aud he thereby was enabled to buy the land 
worth $1,000 for $20, and negroes worth several hundred 
dollars for $5C, and thus became the purchaser of all the 
property fora very small and inconsiderable amount, That 
to enable Gilmore to pay off said debts, John S. Johnson, the 
husband of complainant, placed in his hands other assets, 
from which he realized thirty-two hundred dollars, The 
bill further charged, that Gilmore had sold the land for up- 
wards of $1,000, which, with the assets realized as above, 
was sufficient to reimburse him the amount paid out by 
him. That Gilmore had used the negroes since 1845, and 
that they were now in his possession, and of great value; 
that he had allowed complainant to use a portion of them, 
but refused to acknowledge tlie trust as to the balance. 
The bill further charged, that Gilmore had procured a re- 
lease from John S, Johnson, of all his claims in this behalf, 
but this was without the knowledge or consent of complain- 

















MACON, JUNE TERM, 1859. 69 








Gilmore vs. Johnson. 





ant, and in frand of her rights. Complainant offered to ac- 
count for any balance due Gilmore on the purchase, to allow 
him full compensation for his trouble and expense, and to 
do full equity in this behalf. 

The prayer was for an account, and a decree compelling 
Gilmore to convey the property to a trustee, for Mrs. John- 
son and her children. 





To this bill defendant demurred 

1st. Because John S. Johnson, the husband, was not made 
a party. 

2d. For want of equity. 

The Court below overruled the demurrer and that decision 
was excepted to, and the case brought to the Supreme Court, 
and that Court reversed the judgment on the first ground. 
See 14 Geo. Rep., 683. 

The complainant amended her bill, making John S. John- 
son, her husband, a party, who answered, and admitted all 
the material allegations of the bill. 

John H. Gilmore answered, admitting the facts stated in 
the bill as to Johnson’s indebtedness, and that his sister, Mrs. 
Johnson, did apply to him to assist her, but states that he 
only told her “ that he would never let her suffer as long as 
he had anything himself; that he did not know that he could 
do what she asked of him, but that he would do so if he 
could ;” and this is all the agreement or arrangement made 
by defendant, in relation to the purchase of said property; 
admits that he purchased the property at the time and for 
the sums stated, but states that he has never been repaid or 
reimbursed the amount paid by him on account of Johnson, 
and the executions and debts which he paid or got control of. 

The case being submitted to the jury, upon the bill, an- 
swers, proofs and charge of the Court, they found for com- 
plainant the negroes mentioned in the bill, with their in- 
crease, except one sold by defendant, and for which they find 
that he pay $800, with interest from the time of sale. 
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Ww hereupon, defendant moved for a new trial on the fol- 
lowing grounds: 

Ist. Because the verdict is contrary to evidence ; 

2d. Because the verdict is contrary to law; 

3d. Because the jury found contrary to equity ;; 

4th. Because the jury found conirary to the charge of the 
Court, in this, that the Court charged, “ That the evidence 
must show that there was such a contract made by the par- 
ties as that charged in complainant’s bill, and if they be- 
lieved from the evidence that such a contract was made, 
then Gilmore, the defendant, was entitled to have the use of 
the property until reimbursed the amount paid out by him, 
principal and interest, and also a reasonable compensation 
for his trouble, and ail amounts advanced by him for the ed- 





ucation of complainant’s children, and for her and their sup- 
port and maintenance.” 

The Court overruled the motion and refused to grant a 
new-trial, and defendant excepted, and in addition to error 
assigned for refusing the motion for a new trial, he assigns 
as error: 

Ist. That the Court erred in admitting the testimony of 
Philip P. Monroe, and other witnesses, on the part of com- 
plainant, going to show or prove that John H. Gilmore and his 
family, while complainant kept hotel in Starksville, frequent- 
ly stopped there, &c. This was intended as a set-off to de- 
fendant’s demand for provisions furnished complainant. 
The defendant objecting to its admission as illegal and irrel- 
evaut. 

2d. That the Court erred in admitting the testimony of 
David A. Vason, Esq., that he had seen the ex sention (which 
was not before the Court or in evidence) of Joha S. Johuson 
against the administrators of John Johnson, since its transfer 
to defendant, and that it was satisfied as appeared from the 
receipt of William Janes, the former Sheriff of Lee County, 
endorsed on the fi. 77, defendant objecting to the admission 
of the same. 
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3d. Because the Court erred in charging the jury, “ that if 
the proof showed that such a contract was made as that set 
up in complainant’s bill, and was partly executed by a sale 
of the property, it was an executed contract that they should 
enforce.” 

4th. That the Court erred in charging the jury, “that if 
they should be satisfied that complainant had made out her 
case, she was entitled to recover the property with hire.” 


Hines Horr; and R. F. Lyon, for plaintiff in error. 
Warren & WarrkEN, con(ra. 
By the Court.—-Sterurns J, delivering the opinion, 


This was a motion by the defendant for a new trial on sev- 
eral grounds, all of which resolve themselves into the single 
one, that the verdict is not supported by the evidence. We 
think the verdict is supported, and well supported by the evi- 
dence. It was argued that the agreement which the com- 
plainant secks to have specifically performed, was not suffici- 
ently proven. The defendant in his answer, while denying 
it in some places, in another place substantially admits it, 
for he says his sister asked him to do just what the bill alle- 
ges he agreed to do, and that he told her he would do so # 
he could, and then he went on and bought the property, hold- 
ing off other bidders by telling them he was buying it for the 
benefit of his sister and her children ; thus getting what would 
be an unconscionable advantage, if he’is to be allowed to 
pocket it, Can it be supposed that she and her husband 
would have stood by and allowed their property to be thus 
sacrificed, if he had not made them believe that he consented 
to the proposition ?—that he thought he cowdd do it, and had 
actually undertaken it? But besides this, long afterwards 
his sister reminded him of the agreement, and he did not 
deny it. The proof of the agreement was satisfactory. It 
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was also argued that there was no proof that the husband 
was a party to the agreement, as alleged in the bill. Here 
the argument is equally unfortunate, for the circumstantial 
proof is very strong that the husband knew of it, and sane- 
tioned it, and this is all that was necessary. If he sanctioned 
an agreement made by his wife, he made it his own. That 
he did know of it and sanctioned it, is most strongly shown 
by the fact that he allowed the defendant to buy his proper- 
ty at prices which he could have prevented by only speaking, 
and which were ruinous to him without the agreement, 
Suppose him to know of the agreement and sanetion it, and 
his conduct is all consistent and rational, otherwise it is foo!- 
ishly absurd. It is argued, also, that the verdict is against 
that part of the charge which instructed the jury that they 
could not give the relief songht unless the evidence showed 
that Gilmore had been reimbursed the principal and inter- 
est paid out by him on account of the agreement, and also 
such sumsas he had advanced for the education of the chil- 
dren, and the maintenance of them and their mother, to- 
gether with a reasonable compensation for his services, The 
jury found by their verdict that he had been reimbursed for 
all these things, and we think the evidence was ample to sat- 
isfy them that whether or not he actually had been reim- 
bursed, he at least had had ample means and ample time to 
have made the means available for that purpose. With his 
opportunities, he could have failed of being reimbursed only 
by his own gross negligence. He ought to have got full re- 
imbursement, and equity considers that as having been done 
which ought to have been done. On any other principle he 
could forever defeat the complainant’s relief, and continue to 
hold her property on no better plea than that he was making 
a very bad useof it. But the defendant sets up a release from 
the husband, executed after the defendant had partly execu- 
ted the agreement, and at a time when he would have pock- 
eted an unconscionable advantage by being allowed to retire 
from its full performance. It was argued that the verdict 
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was against the evidence, because this release, whatever oth- 
er proof there was, destroyed the complainant’s right to relief. 


Upon this release I remark, first, that it shows the defend-_ 


ant felt he had need of one; and, second, it implies that the 
husband was a party to the agreement, thus adding proof 
upon the points as to the existence of the agreement, and the 
husband’s sanction of it. But it is utterly powerless to affect 
rights which the wife and children had acquired under the 
agreement. When by a part performance, disadvantageous 
to them, the husband and wife had become entitled to a full 
performance for the benefit of the wife and children, the 
matter passed from under the control of the husband just as 
effectually as if he had made a settlement upon Giimore in 
trust for his wife and children. Such a settlement by him 
for their benefit would certainly not be revocable by him, 


nor could he release Gilmore from his obligation to per- 


form the trust. In the one case it is a settlement whick 


would be enforced because written, in the other a set- 
tlement which must be enforced because partly performed. 
The part performance stands in place of the writing. When 
the husband once raises a trust in favor of his wife and chil- 
dren, he cannot revoke it, although his agreement remains 
under his control (so far as they are concerned) until the 
trust is raised. An agreement which is wholly executory he 
may abandon or release when he pleases, but one wholly 
executed, or partly executed, so as to call fora full execution, 
vests in them rights which he cannot release nor trade off. 

But there are assignments of error here besides the refusal 
to grant a new trial. ; 

ist. The first is, that the Court erred in admitting the tes- 
timony of Philip P. Munroe, to show that defendant and 
family had frequently stayed with complainant while she 
kept hotel. The object of this testimony was to rebut a claim 
which defendant, in his answer, asked to have allowed him 
for supplies and provisions furnished to complainant and 
her children. The proof was rebutting in its character, and 
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was, we think, properly allowed. The objection made to it 
is that it proves a claim not set up in the bill—that there igs 
no allegation to coverit. It is not a claim in which relief is 
sought, or a recovery asked; if it were, the objection would 
be good. It is only in abatement of the defendant’s proof, 
just as it would be in abatement, after he had shown provis- 
ions furnished, to show that half of them, or some part of 
them had been returned to him. It goes in diminution of 
his proof. 

2d. We think the testimony of Mr. Vason, in relation to 
the entry of satisfaction on the f. fa., was properly admitted, 
The objection to it was not that it was secondary evidence, 
for the 7. fa. was lost; but it was, that the entry of satisfac- 
tion by the Sheriff did not show that the legal owner (the 
defendant in this bill) had gotthe money. We think it does 
afford a presumption that he got it, because it places the 
money where he might east/y have got it, and where, indeed, 
if he had not got it, the failure was his own fault. 

3d. The third assignment of error is simply a general de- 
murrer to the bill, and as that was overruled at a former Term 
of this Court, we simply refer to that decision now as author- 
ity for holding the same way again, and also as res adjudi- 
eala. 

4th. We think there was no error in the charge in relation 
to hire. The whole charge, taken together, was simply this: 
the defendant must account for reasonable hire, and must 
also be allowed his divers disbursements, and that if after al- 
lowing all of them, there was still an overplus of hire, the 
jury ought to find such overplus. This is the fair construc- 
tion of the charge, asa whole, and it was right. Besides the 
jury did not find any hire, and, therefore, the charge did not 
hurt the defendant. We are well satisfied with the verdict, 
and find no error in the record. 


Judgment affirmed. 
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Cook vs The State. 


TrzmAn Cook, plaintiff in error, vs. Tue Stare or Georeta, 
defendant in error. 


A new trial will be granted, if the evidence is not sufficient to justify the verdict 


Indictment for hog stealing, in Houston Superior Court. 
Tried before Hon. Perer E, Love, presiding, at April Term, 
1859. 

Tilman Cook, the plaintiff in error, was indicted for steal- 
ing four hogs, the property of Daniel Adams. He was found 
guilty of stealing one hog. Whereupon, he moved fora new 
trial on the grounds: 

ist. Because the verdict is decidedly and strongly against 
the weight of evidence. 

2d. Because the evidence showed that the defendant, as 
overseer of Pulaski S. Holt, and in the presence of the pros- 
ecutor’s son, had the hog, of which he was convicted of steal- 
ing, driven into the pen with the hogs of his employer, Holt, 
to be fattened, and claimed said hog as the property of said 
Holt, and with no intent to steal the same. 

3d. Because the verdict is contrary to law, and the charge 


of the Court. 
The Court refused to grant a new trial, and defendant ex- 


cepted. 


Jno. M. Gites; Prinete & Krve, for plaintiff in error. 
Sol. Gen. Monrronr, contra. 
By the Court.—Bennine J, delivering the opinion. 


Was the Court below right, in refusing the motion for a 


new trial ? 
All the grounds of the motion, may be reduced to this one, 


that the evidence was not sufficient, to authorize the verdict, 
Was this one good ? 
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Cook set up a claim to the hog. If that claim was a real, 
and not a pretended, claim, he was notguilty of hog stealing, 
This may be assumed. 

The question then narrows itself, to this; does the evi- 
dence show, that his claim was only a pretended, and not a 
real,claim? We think, it shows, that his claim was a real 
one. 

If his claim was for another, and not for himself, that is a 
fact which is almost insuperable, to show, that his claim was 
real. Disinterested stealing is not a supposable case. Per- 
haps, it is not an impossible case. But see 2 Leach, 1089, 

The evidence is strong to show, that his claim was for an- 
other, really for another, and not for himself. Let us see. 

. He said that the hog was Col. Pulaski S. Holt’s. 

His conduct answered to his words; he ¢reated the hog as 
Holt’s, He put the hog in Holt’s hog-pen, with Holt’s fat-- 
tening hogs, and, of course, fed him as Holt’s hog, with 
Holt’s corn. And that he was doing this, Holt knew, or was 
likely to know, for his negroes must have known it, and the 
pen was at “the place where, they were accustomed to feed 
and fatten hogs, previously ;” a place, “ with regard to water 
and the crib, very appropriate to a hog-pen;” not some out 
of the way, secret place; a place, therefore, which Holt, with 
perhaps other members of his family, would be likely to visit 
often ; a place, indeed, of easy access to the neighbors and 
all the curious. Then, there is not a circumstance in the 
evidence, to show that he had any purpose to convert the hog 
to his own use. Not one. All this appears from the evidence, 

Not only did he say both by word and act, that the hog 
was Holt’s, but Holt himself thought, that the hog was. He 
so swore.’ Even Adams, the owner of the hog, and the pros- 
ecutor of Cook, said, “the mark looked like Holt’s, and he 
wanted him to see it.” This Holt swore. 

Now is not all this enough, to show, that Cook was really 
claiming the hog, for Col. Holt, and not for himself? We 

think itis. If so, then that isa fact almost insuperable, to 
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show, that Cook, in setting up a claim to the hagise was acting 
with sincerity, and not with a mere pretense to hide a theft. 

Is there any thing in the evidence to enable us to get over 
this great fact. Nothing, we think. It is true, that the evi- 
dence shows, that the hog wasin the mark of Adams, (which 
was an overbit in each ear, and an underslope in each ear,) 
and, that Cook insisted, that such mark was made by the 
buzzards, when the hog, was avery young pig; and, that, in 
that, he was probably wrong—(although it was in proof that 
buzzards do mutilate the ears of young pigs, and a buzzard’s 
bill is not ill adapted to making an “overbit,” and an “ un- 
derslope”’ causing little change in the ears’ appearance 5) still 
all this is perfectly consistent, with innocence—with the 
idea, that Col. Holt had a pig mutilated about the ears, by 
the buzzards, and that Cook took this hog to be that pig. 

And if this fact is against Cook, another, in addition to 
those already mentioned, is in his favor. Cook had been the 
overseer of Col. Holt for “twelve or thirteen years.” Hehad 
the exclusive possession of the plantation, and all the prop- 
erty upon it—Col. Holt residing in Macon. Of necessity, 
therefore, he was for twelve years largely trusted by Col. Holt, 
and during all that time had both opportunity and tempta. 
tion, to steal from Col. Holt, yet what does Col. Holt say of 
him? “His general character is irreproachable.” This is 
what Col. Holt says of him; and Col. Holt’s chance for 
knowing his character, at least, his character for honesty, 
was, probably, far better, than any other living man’s, 

Other witnesses give to Cook, similar testimonials; not one 
im peaches his character. 

We think, then, that the evidence was not sufficient to jus- 
tify the vanities 


Judgment reversed. 
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Day et al., vs. Huggins. 


Joun Dor, ex dem., Cuartes Day, and others, plaintiff in 
error, vs. Joun Huaains, tenant in possession, defendant 


in error. 


The defendant in ejectment, proved the existence, and loss or destruction, of 
a grant; he also proved that a copy-grant was not to be had from the Secre- 
tary of State’s olfice. 

Held, That on this foundation, a certificate from the Executive Department, 


that the grant had issued, was admissible. 


Bjectment, in Lee Superior Court. Tried before Judge 
Auten, April Term, 1859. 


This was an ejectment by John Doe, upon the demises of 
Charles Day, and T. R. Bloom, against Huggins, teuant in 
possession, for lot of land No. 236, in the third district of 
Lee county. 

Plaintiff read in evidence a grant from the State, dated 4th 
January, 1847; proved the /ocus and possession of defend- 
ant at the commencement of the suit, and closed. 


Defendant proved by Green B. Mayo, that he, witness, had 
had in his possession an original grant from the State to 
Jonathan Colquitt for the land in dispute, dated 13th June, 
1827, aud a deed from Colquitt to one ———— Dawson, and 
that !:e, witness, had purchased said lot from a person who 
represented himself to be the agent of Dawson; that said 
graut was lost or destroyed ; that he had applied to the Secre- 
tary of State, for a copy grant, and could not obtain one; 
that he saw an entry on the books of the Executive Depart- 
ment, showing that said lot was drawn by Jonathan Colquitt, 
and grauted to him. 

Cross-Examined.—There was also a subsequent entry, 
showing that said lot had also been granted to Charles Day. 

Defendant then introduced W. C. Gill, who testified: That 
in 1854, a man came to his house offering to sell land, and 
had a grant; witness took it to be an original grant to lot No. 
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236; that he examined the grant and deeds pretty closely ; 
as appeared from said grant, Jonathan Colquitt was the gran- 
tee, and it was dated sometime in 1829; that all the entries 
on said grant appeared to be regular; was signed, George R. 
Gilmer, had the “ bees-wax” or seal of the State of Georgia 
attached. Witness had not seen said grant since the man 
who had it, left his house. 

Cross-Examined.—tllas seen “ bogus” grants, but had not 
up to that time seen any; the grant was old and somewhat 
worn; don’t recollect abont whether the paper was smooth 
or rough; bogus grants, that witness has seen, had a blotch- 
‘ed, spotted appearance; this grant looked old and greasy, 
and witness took it to be an original, geunine grant. 

Defendant then read in evidence a certificate from MM. D. 
McComb, Secretary of the Executive Department, to the 
effect that upon examination of the numerical land books of 
file in that department, it appeared that lot of land No. 236, 
was drawn by Jonathan Colquitt of Lacey’s district, Og!e- 
thorpe county, and appears to have been granted to him 13th 
June, 1827, and that said book also shows that another grant 
was issued for the same lot of land tu Charles Day, 4th Jan- 
uary, 1847, as a reverted lot. 

Here defendant closed. 


Plaintiff then moved to exclude said certificate as incom- 
petent to show that said lot had even been granted to Jonathan 
Colquitt, on the ground that it was not the best and highest 
evidence which could be preduced of that fact. Vhe Court 
refused the motion to exclude the certificate, and plaintiff 
excepted. 

Plaintiff then proved that Troup was elected Governor in 
1825; his term was two years; Forsyth suceeeded him in 
1827, aud Gilmer succeeded Forsyth. That if Gilmer went 
into olliceat the regular time, his Term coinmenced in Novem- 
ber, 1829. 

Plaintiff then requested the Court tocharge the jury, “that 
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in the absence of the original grant and copy, the next best 
evidence was the certificates or testimony of the heads of the 
departments of the State, that the grant had issued. The 
Court refused so to charge, and plaintiff excepted. 

Plaintiff requested the Court to charge “that the jury must 
be satisfied that the grant fees had been paid to the State, 
and thatthe certificate of the State Treasurer was the high- 
est evidence of that fact, in the absence of the grant, and 
that it must affirmatively appear that the grant fees had been 
paid; and that although the grant may have issued, yet if 
the fees had not been paid, the title of the State was not di- 
vested. 

The Court refused to give this charge as requested, but 
charged, “that the certificate of the Treasurer, was not the 
only evidence of the payment of the grant fees.” 

To which charge and refusal to charge, plaintiff excepted. 


The jury found for the defendant, and plaintiff moved for 


a new trial, upon the following grounds: 
Ist. Because the jury found contrary to, and without evi- 


dence. 
2d. Because the verdict is contrary to law. 
3d. Because the Court erred in admitting in evidence the 
certificate of the Secretary of the Executive Department, 
4th. Because the Court erred in charging and refusing to 


charge as above stated. 
The Court overruled the motion for a new trial and plain- 


tiff excepted. 


Lyon & Irvin, for plaintiff in error. 


McCay & Hawerns, contra, 
By the Court—Bennine@ J. delivering the opinion, 


The first and second exceptions involve the same ques- 
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tions, viz: the question, whether the certificate from the Ex- 
ecutive Department, was proper evidence, 

The object of the certificate was to prove a grant. Proof 
of the existence, and loss or destruction, of the grant, was 
before the Court; also, proof, that a copy of the grant was 
not to be had from the Secretary of State’s office. Now, on 
such a foundation as this, was the certificate admissible? 
We think so. It~wvas said, that there was better evidence 
than this certificate, viz: the testimony of the heads of the 
Executive Department of theState.””’ But first, there is noth- 
ing to show, what they would swear, and the presumption, 
probably, is, that they would only swear to what appears on 
their books, and the Acts of 1819, and 1830, say, that certi- 
ficates of what is on their books, shall be admissible as evi- 
dence. Pr. Dig. 215,220. Secondly, it isa question, whether 
there are any degrees at all, in secondary evidence, but if 
there are, nothing appears on the face of this certificate, or, 
in the facts of the case, itself, to suggest, that any better or 
other evidence exists of the grant, than this certificate; and 
when that is so, with respect to a piece of secondary evi- 
dence offered, it seems agreed by all, that the piece is to be 
received, the Court not being bound in such a case, to pre- 
sume, that secondary evidence of any higher degree, exists. 
See 1 Green. Ev. sec. 84, note 2. 

We think that there is nothing in the first and second ex- 
ceptions. 

No authority was read to show the proposition true, that 
it must affirmatively appear, “that the grant fees had been 
paid; and, that, although, the grant may have issued, yet, if 
the fees had not been paid, the title of the State, was not 
divested,” and, without authority, we are not prepared to 
sanction the proposition. 

The remaining exception is, that the verdict was not sup- 
ported by the evidence. As to this, all we have to say, is, 
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that there was, we think, sufficient evidence to authorize the 
verdict. 


Judgment affirmed, 





Cyrus A. Royston and Wire, plaintiffs in error, vs. Mrrprep 
A. F. Royston, administratrix, defendant in error. 


[{1.] It is not too late, under our equity system, to purge an answer of imperti- 
nence or scandal, after replication filed. 

{2.] It is no error to allow counsel, while addressing the jury, to use and refer 
to a written argument. 

[{3.] In chargingrent against a guardian, for lands occupied by him, it is right 
toallow him credit for the value of improvements put onit by him; but then 
he must be charged with the rent as increased by this superadded value to 
the land. 

[4.] It is proper, in estimating the value of rent, to receive evidence of the rent 
brought by neighboring lands of like quality, during the same time, and also 
evidence that, during that time, many neighboring lands lay idle, and that it 
was common there for renting plantations to be rented once in every four or 
five years for no price but repairs. 

{5.] There is no law authorizing the administrator of a deceased guardian to 
make returns to the Court of Ordinary, of moneys paid out for the ward, ei- 
ther by the guardian in his lifetime, or by the administrator afterwards, and: 
such returns, when made, are not evidence for the benefit of the guardian. 


{6.] It is error to receive the sayings of a guardian in his own favor, offered 
by himself or his administrator, 

[7.] Where a guardian puts out the money of his ward at interest, and has to 
resort to suits to collect it back, it is right to allow him reasonable attorneys’ 
fees for the collection. 

[8.] The only Act (1792) which provides for a forfeiture of commissions, on ac- 
count of a failure to make returns, does not embrace guardians, and these, 
therefore, are entitled to the commissions prescribed by the Act of 1764, with- 
out regard to their making or failing to make returns. 

[{9.] The rule of interest against guardians, &c., is as follows. Up to the 1st 
January, 1848, simple interest isthe rule, and compound interest the excep- 
tion—simple interest except in cases where there is fraud or gross negligence, 
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and then compound interest, the compounding to be done at the end of each 
period of six years. And the rate of interest, whether simple or compound, 
is 8 per cent. per annum up to the Ist January, 1846, and after that, 7 per cent. 
per annum up tothe Ist January, 1848. After Ist January, 1848, the Legisla- 
ture has prescribed a rule of itsown—7 per cent. per annum for the first six 
years, without compounding, and 6 per cent. perannum compounded annually. 


[10.] The failure ofa guardian to make returns of the interest accumulated in 
his hands, is not by itself sufficient to authorize the finding of fraud, and the 
charging of compound interest. 


[11.] The disbursements ofa guardianought to be made out of interest, and not 
of principal. 

{12.] The guardian is entitled each vear to retain in his hands, from the begin- 
ning of the year, without interest, enough of the funds to cover the disburse- 
ments of that year. 


{13.] The commission on interest to which a guardian is entitled, is 2} percent. 
as the lowest limit, and 10 per cent. as the highest—the latter to be reached 
or not, according to the opinion the jury may form of the skill and fidelity 
with which he has managed the estate—the former the rule where interest 
accumulates in the hands of the guardian without lending out. But upon all 
interest received (from lending out) and paid away, he is entitled to at least 5 
per cent.—23 fur receiving and 2} more for paying away. 


In Equity. Tried in Dougherty Superior Court, before 
Judge ALLEN, November Term, 1857. 


This was a bill filed by Cyrus A. Royston, and wife, for- 
merly Mary Frances Calaway, against Mildred A. F, Roys- 
ton, administratrix with the will annexed of Geo. D. Roys- 
ton, deceased, former guardian of said Mary Frances, for an 
account and settlement of her estate, which came into the 
hands and possession of said guardian. 

The bill states, that said Mary Frances was the daughter 
of Felix G. Calaway, deceased, and entitled to a distributive 
share of her father’s estate. That being a minor, Geo. D. 
Royston was appointed her guardian in the year 1837, and 
received a large estate belonging to her, consisting of money, 
notes, negroes and land, which he held and controlled until 
his death, without fully accounting for the same, 

The bill contains various distinct and specific charges, 
which will fully appear in the proceedings had on the trial. 

Defendant filed her answer, and the parties went to trial. 
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“All the facts necessary toa full and clear understanding of 
the points and questions adjudicated, are embodied in the 
bill of exceptions and the opinion of this Court following : 
Georera, Doucurerty County. 

Be it remembered, That on the tenth day of December, at 
the November Term of the Superior Court of said county, 
1857, the case of Cyrus A. Royston, and his wife, Mary 
Frances Royston, (late Mary Frances Calaway,) against Mil- 
dred A. F. Royston, administratrix with the will annexed of 
George D. Royston, deceased, it being a casein equity for an 
account of the actings and doings of the said George D. Roys- 
ton, as guardian of the said Mary asap Royston, from Sep- 
tember, 1838, till his death in March, 1852, and relief; and 
the same being announced ready for by the parties, the 
solicitors for complainant moved to strike from the answer 
for impertinence, the charge that Edward Swaine, who had 
intermarried with ———— Calaway, the other child of Felix 
G. Calaway, the sister of the said Mary F., had settled with 
the administratrix on the terms proposed by her to the said 
Cyrus A. Royston and his wife, and had allowed her in the 
settlement one-halfthe note on Thomas Chaflin, which was 
a matter of litigation with the parties, and the said Court, the 
Hon. ALEXANDER A. ALLEN, Judge, denied the motion, and 
the complainants excepted. And the said complainants, by 
their’counsel, also moved the Court to strike from the answer 
the calculation made by defendant’s counsel on the return, 
and exhibited as part of their answer referred to as being im- 
pertinent, and as not being really a part of the answer, to 
which counsel for respondent objected, and the Court sus- 
tained the objection and refused to strike the calculation from 
the answer, and the counsel for complainants excepted, and 
now assigns said decisions and ruling as errors, And the 
cause being submitted to the jury, the return of the-said Geo 
D. Royston, made to the Court of Ordinary of Taliaferro coun- 
ty, was submitted as certified by J. Oneal, Clerk of the Court 
of Ordinary, the same being an exhibit to complainant’s bill 
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—aud then read in evidence the depositions of Gilbert Kent, 
taken by commission, who swore, that he borrowed five hun- 
dred dollars of Geo, D. Royston, to the best of his recollee- 
tion, in 1839 or 1840; that it was six years before he paid it 
all, reducing it gradually every year. He paid 123 per cent. 
interest upon the money all the while except the last year ; 
that year he paid 8 percent. Don’t recollect now what the 
whole he paid Royston amounted tu. The note he gave 
Royston was payable to Geo, D. Royston, guardian of the 
orphaus of Felix Calaway. Royston told witness that the 





money belonged to the orphans of Felix Calaway, deceased. 
The counsel then read in evidence the depositions of Wil- 
liam Peake, who swore, that he had never known the land 
of F. G. Calaway before his death ; first saw it in September, 
1838, and became well acquainted with most of the cleared 
land in 1839, having cultivated a part of the plantation du- 
ring that year as a renter, and he also cultivated a part of it 
the ensuing year—renting the second year from Dr. Royston, . 
who, to the best of his knowledge and belief, coutrolled and 
occupied the plantation until his death. Does not distinctly 
recollect whether his agent rented the part he cultivated in 
1839 from Dr. Royston or from the administrator of Dr. Cal- 
away. Hesupposed there were between three and four hun- 
dred acres of cleared land at that time—perhaps more—the 
most of which he considered first quality. He was willing 
to rent the plantation for a term of ten years, and said he was 
willing to give an annual rent of one thousand dollars for 
ten years to come. He considered the plantation worth this 
sum, or, one thousand dollars annually during the last five or 
six years now past. These depositions taken 25th May, 1855, 
He has not particularly known the plantation or examined 
it; does not know, of his own knowledge, what was Dr. 
Royston’s manner of renting out the land; whether he ad- 
vertised or notified the people of the time and place of rent- 
ing or not; was never present at any public renting of the 
and; in 1840 he rented a field of forty or fifty acres privately 
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from Dr. Royston, at four dollars per acre. His opinion of 
the annual value of plantation,as a rent, may be known from 
the offer he hereinbefore mentioned. Does notrecollect what 
reason Dr. Royston may have assigned why he did not im- 
prove or clear the land. That Chaflin gave his note to Dr, 
Royston, as guardian, for eight or nine hundred dollars for 
borrowed money; witness was security on the note,and some 
time in the fall of 1840 gave notice to Dr. Royston to bring 
suit on said note, because he believed that Chaffin would 
soon fail, and he was unwilling to stand any longer for him, 
In a few days or weeks Dr. Royston gave up the note on 
which he was security, and took in lieu thereof, Chaflin’s 
individual note without security. The Dr. remarked that 
“he was not afraid to trust Chatlin,” or words to that effect: 
That about the year 1841 he was at Dr. Royston’s home in 
Baker county, aud being about to pass by Mr. Pope’s house, 
the Dr, requested him to inform Mr, Pope that he wanted the 
latter to pay offa note or a part thereof. The Dr. remarked 
to him that Pope was giving 12} per cent. on the money; 
was not requested to collect the money, but only to notify 
Pope that the money was needed by Royston. Does not 
remember Pope’s sayivg anything about the rate of interest, 
and in answer to the cross interrogatories, swore that he was 
well acquainted with most ofthe cleared lands in 1840, and 
since that time has net particularly examined the cleared 
lands, Has often passed the houses in which Dr. Calaway 
lived; was acquainted and is acquainted with the houses put 
on the premises by Dr. Royston, which are located between a 
quarter and half mile from the old Calaway houses. In my 
judgment the buildings of every description erected by Roys- 
ton are worth about five hundred do lars more than those 
left on the premises by Dr. Calaway. Is notacquainted with 
the clearings of land or the fences made by Dr. Royston, Dr. 
Calaway died in 1836, he thinks, Atthe time he signed the 
note as security to Chaffin, he considered him solvent, but 
some time before Christmas, 1841, he did not consider him 
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solvent, and was unwilling, for this reason, to stand any 
longer for him, and so notified Dr. Royston, who gave up the 
note and took Chaffin’s individual note, without security, 
remarking he would trust Chaffin, or words to that effect. At 
the time of this last transaction, he is not aware that prudent 
men did lend money to Chaffin without good security; he 
certainly would not have done so, He did, while he consid- 
ered Chaffin solvent, stand security for him for large amounts, 
and had subsequently to pay large amounts forhim, At the 
time he gave notice to Dr. Royston, he considered Chaffin 
very doubtful indeed, and at that time Chaffin had not noti- 
fied his securities of his true condition, nor had he turned 
over any portion of his effects, or property, for their protecs 
tion, so far as he knows or believes. 

The complainants then read the depositions of James 
Peake, who swore, that he did not borrow money of George 
D. Royston, but that said Royston bought notes on him, and 
waited with him from one to three years to pay them. Dr, 
Royston said it was money belonging to the heirs; he said 
he had purchased negroes, some mules and wagon, with his 
own money, which had about exhausted his funds, or a little 
more. The notes traded for on witness amounted to some- 
thing near two thousand dollars; he can’t say whether it was 
over that or under it, at 124 per cent. G. D. Royston told 
him he was loaning money belonging to the heirs, part of 
which he loaned at 124 per cent.; as to how much and how 
long, does not know. 

Complainants then introduced Benj. O. Keaton, who swore, 
that he knows the land; worth $3 per acre rent from 1840 
to the death of Dr. Royston in 1852, annually; never heard 
of any public renting by Dr. Royston; Dr. Royston went into 
possession soon after his intermarriage with Mrs, Calaway ; 
don’t remember when that was. There were from 300 to 
400 acres cleared land when Dr. Royston took possession. 
The fence appeared in bad condition; Dr. Royston repaired 
fences, and put a good log cabin on it—four or five rooms to 
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it; had a gin-house and screw; dves not know what the 
house was worth; the land was worth two dollars per acre 
rent from 1840 to 1852, after deducting repairs. 

Hamlin J. Cook was then introduced, who swore, that he 
borrowed money of Dr. Royston ence at 8 per cent.; Roys- 
ton said his rate of interest was 15 per cent. Said he had 
the money of Calaway’s children to loan; refused to shave 
paper at less than 16 percent. On cross-examination, said 
that he sold brick to Royston for the house he built on the 
lands. Dwelling, out-houses and gin-house were all worth 
$1,200 or $1,500. Dwelling house double pen, oue and a 
half stories high log house. Royston cleared eighty acres ; 

















worth to clear it three to four dollars per acre. The defend- 
ant’s counsel asked witness how much the improvements 
put on the land by Dr. Royston added to its value, to which 
counsel for the complainants objected, and the Court over- 
ruled the objection, and complainant excepted, and witness 
swore that the improvements added tothe value of the land 
considerably, but how much he could not say; and that the 
Peggy Howard lands lay out in the year 1841 without rent; 
a portion of the Porter lands lay out part of the time between 
1841 and 1850, and against the exceptions of counsel for 
complainants, witness was allowed to state it, it was almost 
the universal rule that every four or five years renting plan- 
tations were rented for repairs of the dilapidated portions of - 
the plantation, and that the Henderson place, adjoining the 
Calaway lands, rented oue year for fifty cents per acre, and to 
which the complainants excepted. The lands were worth two 
dollars per acre rent per annum, besides improvements. The 
house was built in 1842; was occupied by no one but Dr. 
Royston till his death. The Calaway lands are the very choice 
lands in the whole country. 

U. M. Robert was then sworn, who said he rented land 
adjoining the Calaway plantation in 1849, and thinks the 
Royston place was worth two dollars for that year, and every 
year since; offered to rent the place one year, and Royston 
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told him he wanted it himself; rented adjoining place from 
Clarke of ~tarksville, at $1 or $2 per acre, and place in a di- 
lapidated condition. Peggy Howard’s land rented by him 
was worn out, and the Royston lands as good as any in the 
country. 

Wm. H. Robert, sworn by complainant, testified, that he 
attended to his father’s (U. M. Robert) business on the Peg- 
gy Howard place, adjoining the Calaway or Royston place. 
He saw one advertisement stuck on a tree at the post-office 
at Dr. Royston’s house, for the rent of the lands, and went 
there that day, and the place was rented out before break- 
fast; that he ate breakfast early and went immediately there, 
and was told when he got there, by Royston and his over- 
seer, that the land was rented, and that Royston rented it. 
There was no one there but Royston and the overseer; that 
his father would have done better to have paid three dollars 
per acre for the Royston land than to have cultivated the 
Peggy Howard place free of rent. And complainants here 
closed their case. 


Evidence for Defendants. 


Wm. Newsom swore, that Dr. Royston moved on the land 
in 1841, the first of the year; cleared 75 acres and planted 
it in 1841—clearing on the east side of the creek; cleared 20 
acres connected with the Proctor field, also on the east side of 
the creek. Cleared land on the west side of the creek, 300 
or 400 acres before Newsom went there. The annual rent of 
the lands worth two dollars per acre, and the improvements 
kept up; thinks there is now open on the place five hundred 
acres, The twenty acres cleared in the Proctor field was 
fenced, and clearing not worth somuch—gin-house, dwelling 
and other improvements worth $500 or $600. Knows the 
Jones or Howard place; knows that in 1852 that the lands 
were rented after breakfast—11 or 12 o’clock. He bid one 
bid himself, and Royston took it at the next bid. There was 
comparatively no competition in the bidding. Borrowe 











90 SUPREME COURT OF GEORGIA. 





eae = a 
Royston et ux. vs. Royston, adm’x. 


—— > rT 
money from Royston at lawful interest ; told witness that he 
did not lend at lawful interest to every one. 

Jonathan Davis was next sworn by defendant, who testi. 
fied, he knows the lands. The first year Royston worked the 
tands lands rented high, but for several years thereafter lands 
rented from twenty-five to fifty cents per acre; Howard lands 
rented one year for $1 per acre, as valuable if not more so, 
than the Calaway lands, Witness rented one year the Island 
place, equal, or nearly so,to the Calaway place, at fifty cents 
per acre. To this testimony counsel for complainants ob. 
jected, and the objection was overruled, and the complain. 
ants excepted. The Porter place, comparing favorably with 
the Calaway place, rented from fifty cents to $1 per acre, 
From 1841 to 1854 fair average price of the rent, with im- 
provements, from $1 to $1 50 per acre. When Royston 
went there, could not have been more than two hundred and 
twenty-five to two hundred and fifty acres cleared—seventy 
acres cleared in one field and forty in another by Dr. Roys- 
ton; worth to clear it, five to six dollars per aere. House 
put up by Royston is a double log house one and a half sto- 
ry, sheded in the rear and piazza in front—altogether worth 
$800 or $1,000. If the place had been rented at public out- 
cry from 1841 to 1854, for three or four years, it would have 
brought its full value without reference to fences, but after 
that don’t think it would have rented at all. Dr. Royston 
left it in good repair. The Hents place went into dilapida- 
tion. He was present one year when the Calaway lands 
were rented; Dr. Royston rented it himself—this was between 
1841 and 1844. Don’t remember whether David H. Janes 
was there. Has seen an advertisement for the rent of the 
land; don’t remember what it brought. Knows nothing 
about the renting of the Calaway place but one year. The 
Island place was rented by witness one year, from 1841 to 
1843, At the Howard renting, some thirty people were pre- 
sent. In 1841, 1842, 1843 and 1844, cotton ranged from 
three and a half to six ceuts. Complainants by their solici- 
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tors, objected to all the testimony of all the witnesses in re- 
lation to what other lands rented at—the objection being 
overruled and the evidence allowed, complainants excepted, 
and now assign the same as error. 

Roger . Dickinson being sworn, the defendants proposed 
to prove the standing of Thomas Chaffin in 1840 and 1841, 
to which complainants objected, and the objection was over- 
ruled, and counsel for complainants excepted, and witness 
then testified that he knew Chaffin in 1840 and 1841, and 
that he was considered very good until about 1841; that W. 
Peake was his partner, and knew his circumstances better 
than any one else, and Dr. Royston knew that Chaffin and 
Peake had been partners, and that Peake had a good oppor- 
tunity to know his pecuniary condition. Chaffin broke sud- 
denly; Peake and others took his small notes in the early 
part of February, 1841. Chaffin’s credit was good. Exhib- 


ited note of Chatfin’s identical hand writing, A short - 


time before 1st March, 1841, ninety-nine one hundreths 
of the people of Chaflin’s acquaintance would have credited 
him readily. Chaffin and Peake had been in partnership be- 
fore 1841, and Dr. Royston knew it. Witness and William 
Peake were on Chaflin’s paper for a large amount. He 
would have thought it very imprudent to have given up 
Chaflin’s note, with William Peake as security, and taken 
Chaffin’s none without security in January, 1841. 

The defendant then read in evidence Mrs, Calaway’s elec- 
tion of a child’s part in lieu of a dower out of the lands of 
F, G. Calaway. 

The defendant offered to read the returns made by defend- 
ant, as administratrix with the will annexed on the estate of 
G. D. Royston, as annexed to answer as an exhibit—to which 
complainant objected: 1st. Because the Court of Ordinary 
of Lee county, to whem the returns were made, had no ju- 
risdiction; and 2d, Because defendant could not make re- 
turn of expenditures as guardian of the ward of testator: 
which objection was sustained, and counsel for defendant 
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moved for continuance, and the Court having decided tha that 
the defendant was entitled to a continuance, counsel thien 
withdrew the objection, and the returns were read as eyj. 
dence. Thenote of Chaffin was then read, dated 1st Janna. 
ry, 1841, due one day after date, for nine poe alii. and 
a receipt of C. A. Royston on 8th November, 1852, for three 
hundred and oe dollars, and another sda of coniphill 
ant for $343 82, dated 7th March, 1853; one receipt dated 
November oth, 1852, for $3,800; one receipt dated 1st Jany. 
ary, 1853, for $3,000; one receipt dated 2d March, 1853, for 
$800; and one ethos receipt dated 25th May, 1854, fo 
$2,625 09. 


Defendant then offered to read the depositions brought in. 


to Court by complainant, of James H. Ragan and Edward 
Janes, and proposed to read that part of the depositions which 
gave the sayings of Geo. D. Royston, to which complainants 
objected, and the objection was overruled, and complainants 
excepted, They swore that George D, Royston said he would 
lose $1,000, money he had loaned Chaffin; that the rent of 
the lands were worth from one to two dollars per acre from 
the time Royston had them. 

Defendant introduced the testimony of Thomas Chaffin, 
(and complainants objected on account of interest, and the 
Court overruled the objection, and the complainants excep. 
ted,) who swore, that he had many pecuniary transactions 
with G. D. Royston, the last of which, fourteen years ago, 
and he gave Royston his notes; does not remember whether 
it was on his individual account the money was loaned or his 
ward’s; note not yet paid; that his circumstances were pros- 
perous when he borrowed that time; did borrow of prudent 
men without security. William Peake, Royston, and others, 
were on his note, or notes, as security, and he turned over to 
Dickinson, Peake and Dewberry’s «assets of fifty thousand 
dollars, to save them, as he thought, amply sufficient to pro- 
tect his sureties. Dr. Royston loaned him the money in good 
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fiith; that he had good reason to believe he was solvent; 
that witness failed suddenly. 

Jonathan Davis, recalled—Thinks about two hundred 
and fifty acres cleared land when Royston got possession. 
Royston loaned Oglesby money at eight per cent, and Dr. 
Royston said he did not loan his ward’s money at over eight 
per cent, or lawful interest, To the sayings of Royston, 
counsel for complainants objected, and the objection was 
overruled by the Court, and complainant excepted. He was 
very well acquainted with Thomas Chaffin in 1841; was good 
yntil the first of the year 1841 ; that his failure was sudden and 
expected to his friends. On cross examination, said Roys- 
ton loaned Oglesby $1,200 or $1,500, and it was sometime 
between 1840 and 1845; Chaflin wasa man of large busi- 
ness, and a speculator, Peake and Dr. Dickinson stood his 
security. He bought and sold land. In the beginuing of 
1841, witness stood Chaflin’s security on amount; that he 
knew of the loans to Oglesby by hearsay alone. All this 
tuled out by the Court. 

David .4. Vason was then sworn, who stated that Dr. 
Royston held a note, principal and interest, for about $10,000 
at the time stated, on Oglesby ; Pope’s note about the same 
amount, probably less; one payment on Pope’s nove madea 
short time after his death. Pope died June, 1846; settled at 
eight per cent. Rents from 1841 till 1844 very low; Schley’s 
place, William’s place, Porter’s place, Hents’ place, and a 
large number of places vacant; that the lying out of these 
lands affected considerably their value. To this evidence 
objections were made by complainant and overruled by the 
Court, and excepted to by complainant. That this planta- 
tion could have sold within two years for twenty dollars per 
acre; thinks it worth thatnow. The defendant asked witness 
thus: “ Mr. Vason, do you know what efforts Mrs. Royston 
made to collect money to pay complainants?” To which the 
counsel for complainant excepted, aud the Court overruled the 
objection, and counsel for complainant excepted, and witness 
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then testified, that soon after Mrs. Royston took charge of 


the estate, she instituted suits to a large amount to get mo. 
ney to pay off Dr. Royston’s wards, aud it was worth two 
and a half or three per cent.ontheamount. Paid Oglesby’s 
note; 6 or $8,000. There was at the time Dr. Royston 
took possession of the land, two hundred and twenty aeres 
on west side of the creek, and Proctor field on east side of 
forty acres. On cross examination, Royston cleared seventy 
or eighty acres; cleared in another field forty acres. To clear 

the lands was worth eight or ten dollars per acre. Did not 
come here till 1840. Paid off part of Ogleby’s note in mo. 
ney and part in other notes payable to Mrs. Royston, as ex. 
ecutrix, and was given for rent of land and purchase made at 
sale of Royston’s property, one thousand and one hundred 
dollars paid ina note on Joseph Bond. 

W. J. Lawton sworn for defendant, and says: That the 
assets of G. D. Royston, consisting in lands, negroes, mules 
and notes; some notes payable to Royston as guardian, but 
most of them to Royston individually. Mrs, Royston pro- 
ceeded to collect notes, and gave five per cent. for the first 
$1,000, and two anda half per cent. for all after; cannot 
say what amount was payable to Royston as guardian, He, 
as agent for defendant, rented the land once to Oglesby at 
$900 one year, (1853;) worth as much in 1850, 1851, 1852 
as in 1855. Over twenty thousand dollars cf notes of hand 
at his death, and all have been collected. 


The complainants in rebuttal, introduced William H. 
Robert, who swore: That he heard George D, Royston say 
that he had $10,000 of his ward’s money out at interest, and 
loaned it out at twelve and a half per cent. The evidence 
being closed, counsel moved to detach fiom the answer a 
statement and calculation made by. defendant’s counsel. 
The Court ruled it was not evidence, and admitted it as plead- 


ing. 
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The evidence and argument of counsel having closed, 
complainant's solicitors requested the Court to charge the 
jury, ‘that by the Act of 1792, executors and admin- 
jstrators are required to make annual returns of the state 
and condition of their estates by the first day of Janua- 
ry, or within ten days thereafter, and that by Act of 1810, 
it was extended to guardians, and that the Act of 1792, 
was of force as regards the time within which the returns 
are to be made until the Act of 1850, which extends it to Lst 
July, and that unless full and correct returns are made and 
rendered in manner pointed out by Jaw. in each and every 
year, the executor, administrator, or guardian shall prefix his 
commissions,” and which the Court refused to do, but gave 
the request with the qualification that the executor or ad- 
ministrator would be entitled to commissions for the year for 
which returns were made, 

ed. That if the Jury believe there was a fraud practiced’ 
by Dr. Royston in renting the ward’s lands, they are author- 
ized to go behind the returns, and find the real value of the 
rents of the land, and that in ascertaining whether there was 
a fraud in relation to the rents, they are authorized to look to 
the amount of rent in 1839, and to the amount of rent in 
1840, and if the jury believe that Dr. Royston rented out the 
land in 1839, and that Royston moved to and occupied it in 
1840, and the rent was $299 or $399, in 1839, and $24 in 
1840, and the renting was private and in secret, and at any 
time rented before breakfast, these facts found to exist, the 
jury may infer fraud. This was given as the law. 

3d. That if the complainants in this bill were attempting 
to recover the value of the land in this suit, then the defend- 
ant would be entitled in equity to set off the value of the 
improvement put upon the premises by Dr. Royston; but if 
the jury believe from the evidence the building of the dwel- 
ling house, gin house and cotton screw, &c., were put on the 
farm by Dr. Royston in 1852, for his own use and conven- 
ience, and that he occupied the premises until they become 
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dilapidated, then these improvements or value thereof ought 
not to be allowed the defendant, and the Court refused so to 
charge, and complainant excepted. 

' 4th, That to entitle a guardian to commissions, he must 
make his annual returns as pointed out by law, and he is not 
entitled to any commissions upon any funds of which he 
has made no returns;* and hence no matter what amount of 
interest Dr. Royston, as guardian, may have made, yet if he 
has made no returns of interest he cannot be allowed any 
commissions on interest accumulated in his hands; and 
which he refused to charge, to which complainant excepted, 

That if the jury believe from the evidence that there is 
any fraud exhibited, either in Royston’s returns or the parol 
evidence, as to the renting of the land, or of making no re- 
turns of the accumulating interest in his hands, then the 
mode of computing the interest is to calculate the interest at 
eight per cent. per annum, for six years, upon the amounts 
coming into the guardians hands, and at the end of every six 
years to compound it up to the Ist January, 1848; and from 
the 1st January, 1848, calculate the interest at seven per cent. 
for six years, and after six years compound annually at six 
per cent., and that this latter method obtains whether there 
has been any fraud or not since 1848; and which charge he 
refused to give entire, and to which refusal complainants ex- 
cepted. The Court gave this request except the- sentence 
“or in making no returns of the accumulating interest in his 
hands.” 

That if the jury believe from the evidence that Dr. Roys- 
ton, in 184Q, rented to Wm. Peake forty or fifty acres of the 
land at $4 per acre, and returned rent for that year, only 
$24 65, this is strong evidence of fraud, and the jury will 
make him open all the returns of rent and find the real value 
as proven by the evidence; and if the jury so find, compound 








* The Court gave in charge the first part ot this request, but refused the de- 


duction. 














MACON, JUNE TERM, 1859. oT 


Royston et ux. vs. Royston, adm’x, 











interest is to be computed against defendant, as specified in 
the seventh request, aud which the Court refused to charge, 
and to which refusal to charge in the several requests, and 
to the charges made, the counsel for complainant excepted, 
and now assigns the same as error. 

And the counsel for defendant requested the Court in 
writing, to charge the jury, 1st, that defendant is entitled to 
two and a half per cent. on all sums received by G. D. Roys- 
ton, as guardian, and two and a half per cent. on all sums 
paid out by him, as guardian, in those years that he made 
returns; and, 2d, that he is entitled to ten per cent. com- 
missions on all the gross accumulations of interest on the 
fund in his hands during his guardianship ; and which the 

Court charged, and the counsel for complainant excepted to 
the charge, and now assigns the same as error. 

The complainants asked, as the fifth ground, the Court to 
charge, that in making a settlement with a guardian for 
trust funds in his hands, simple interest at eight per cent. per 
annum on the principal to 1st Jan., 1846, and at seven per 
cent. per annum from that time zs ¢he rude, and that rests are 
the exception to that rule, and a rest is never allowable unless 
a special case is made of gross neglect, fraud, or some such 
circumstance is shown; and in the sixth ground, that in 
making their calculation they must keep the principal sum, 
and cannot separate and pay the expenses out of the interest, 
when a sufficiency had accumulated in the hands of the 
guardian for that purpose; to which charge the counsel for 
complainant excepted, and now assigns as error. And the 
seventh ground of request of defendant was, that if they are 
satisfied from the evidence that the funds of this complain- 
ant in the hands of Royston at his death were in notes, and 
she had to pay lawyers commissions to reduce the same to 
money to meet this demand, then defendant is entitled toa 
deduction of so much of said fees as has been proved, And 
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in the eighth ground, that in making their calculations from 
the first, the guardian is entitled to retain enough of the fund 
in his hands, without paying interest on the same, to cover 
the disbursements for the following year; to which charge 
the counsel for complainant excepted, and now assigns the 


same as error. In the ninth and tenth ground, the counsel 


for defendant requested the Court to charge the jury, that if 
they are satisfied from the evidence that the land was fairly 
rented, and brought all that it would, then complainant can- 
not disturb the rent returns as made; but if they are not sat- 
isfied the renting was properly done, or brought what the 
lani| was worth for rent, or what it would have done if oth- 
erwise rented, then they can open the returns and go for the 
value of the rents; but in doing this they may take into con. 
sideration the improvements put by Royston on the planta- 
tion, the clearing the land, building of houses, and keeping 
the plantation in proper state of cultivation, and if these im- 
provements were worth more (taking into consideration the 
increased value of the laud, these when added to the rents 
charged,) than the actual value of the rent for the whole time, 
then the complainant will not be entitled to recover anything 
on account of the low amount of the rents returned; and 
which the Court charged, and to which charge the counsel 
for complainants excepted, and now assigns the same as error, 
In the eleventh and last ground, the counsel for defendant 
requested the Court to charge the jury, that under the stat- 
ute of 1810, it is not necessary that the guardian shall make 
his return within ten days from Ist January in each year. It 
is sufficient that the returns are made annually; that it is not 
necessary for a guardian, in his annual returns, to include 
the amount of the accruing interest; it is only necessary to 
charge himself with the principal sum received, and report 
all the disbursements made for the year previous; and which 
was given in charge by the Court, and to which counsel for 
complainants excepted, and now assigns the same as error. 
And also assigns the several rulings and charges and refusal 
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to ch'arge as requested by complainants, as error, and prays 
that this bill of exceptions may be certified, &c. 





Warren & Warren; and ‘Scarzoroveun, for plaintiffs in 


Mey error. 


UNIV. Cf iit. LAW LIBRA 


Srrozigr; Staventer; Lyon & Irwin; Vason & Davis, 
contra. 


By the Court.—Stepuens J, delivering the opinion 


This is a bill by Cyrus A. Royston and wife, against the 
administratrix of George D. Royston, who was guardian of 
the wife, for an account of his ward’s estate. Each party 
brings a writ of error, but by combining the two cases, each 
side assigns error in this case, wherein the complainants be- 
low are plaintiffs in error. 

[1.] The first assignment of error by the complainants, is 
the refusal of the Court to strike out, as impertinent, a por- 
tion of defendant’s answer, instituting an invidious compari- 
son between this complainant and one Swain, who stood in 
the same position, but who is represented as having acted a 
much more generous part. It was conceded in the argument 
that this portion of the answer was not pertinent, and was 
calculated to injure complainant's case, but it was insisted 
that the motion to strike it, coming after replication, was too 
late. Such seems to be the rule under the English system 
of equity, but the reason for the rule under that system does 
not apply under ours. There to have an answer purged of 
impertinence or scandal, it must be referred to a master. 
This involves delay, and hence will not be allowed gener- 
ally, after the case is ready for a hearing. But here it is 
done by the Judge, on motion, at any time before the case is 
submitted to the jury, and one time for it involves no more 
delay than another. Cessante*ratione legis, cessat ler. We 
think the Court erred in refusing to purge the answer. 
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[2.] The next assignment of error by the complainants, is 
the refusal of the Ceurt to strike from the answer a calcula- 
tion which formed a part of it. The calculation is not be- 
fore us, it having been voluntarily withdrawn by the com- 
plainants, as we learn from the argument, and we cannot, 
therefore, form a very satisfactory opinion as to whether it 
was obnoxious to objection or not. But we think its with- 
drawal cured whatever objection there might have been to 
it. It is said that counsel were allowed to argue upon it af- 
ter it had been withdrawn. Argumentativeness may be a 
good objection against an answer, but it will scarcely serve 
against a speech. We think there is no error apparent in this 
assignment. 

[2.] The contested items in the account were main'y rent 
and interest, and the next assignment of error is the allow- 
ance by the Court of evidence to show, by way of reducing 
rent, how much value was added to the ward’s land by im- 
provements put on it by the guardian, while it was in his 
hands. We think there was no error here, It was proper 
that the guardian should be credited with the value of the 
improvements made by him, but at the same time he should 
have been charged with the rent as increased by that super- 
added value to the land. 

[4] We think the next assignment of error is bad. It was 
proper to admit evidence showing that neighboring planta- 
tions lay idle during some years while the guardian had pos- 
session of this plantation, for this was a circumstance legiti- 
mately tending to lessen the rent, by showing the dull de- 
mand for lands. Nor was there any error in admitting evi- 
dence that it was very common for renting plantations to be 
rented once in every four or five years, for no price but re- 
pairs, norin admitting evidence of what rent other similar 
lands, in the same neighborhood, brought during the same 
years. The thing to be proven was the market vaiue of the 
rent—a matter of judgment, ahd he who has reasons for his 
judgment is, at least, as good a witness as he who has none. 
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All these things are only reasons for the judgment of a wit- 
ness. 

[5.] The next assignment of error is by the defendant. 
She, as administratrix of the guardian, offered to put in evi- 
dence returns made dy her of moneys paid out by her after 
the death of the guardian, and also of moneys paid out by 
the guardian in his life-time, but not returned by him to the 
Court of Ordinary. We think this evidence was properly re- 
jected by the Court. There is no law authorizing the ad- 
ministrator of a deceased guardian to make returns for him. 
These items ought to have been proven in the same manner 
as all other unreturned items. 

[6.] The defendant was allowed, against the objection of 
complainants, to give in evi ence the sayings of the guar- 
dian to show at what rate of interest he had lent his ward’s 
money, and also to show that in relation to a certain sum 
which he had lent to Chaffin, and for which the ward was 
seeking to hold him liable on account of his negligence, he 
had used the same care and diligence that he had used with 
his own money. A fatal objection to the evidence is, that it 
was his sayings in his own favor, offered by himself. It was 
improperly admitted. 

[7.] The defendant was allowed, against the objection of 
complainant, to give evidence of her having to resort to law 
in order to collect the money which had been lent out for 
the ward by the gnardian, and of reasonable attorney’s fees 
for these collections. We think this was proper evidence, 
taking strict care to confine it to collections of moneys which 
were certainly the ward’s, 

[8.] The evidence being closed, the ve asked 
the Court to charge the jury, that ifthe guardian had failed 
to make return of his acts by the 10th day of January, for 
any year prior to 1850, he had forfeited his commissions on 
the whole estate. The Court refused so to charge, but 
charged instead that he was entitled to commissions on all 
returns which had been made intime. We think the charge 
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asked was properly refused, and that the charge, as given, 
was less than the defendant was entitled to have had. The 
Act of 1792, (Cobb Dig. 306,) is the only one providing for 
a forfeiture of commissions on account of a failure to make 
returns; and, singularly enough, it does not embrace guardi- 
ans in that provision. Guardiaus, therefore, are left to stand 
on the Act of 1764, (Cobd Dig. 304,) prescribing commissions 
without regard to the making or omission to make returns, 

[9.] On the charge in relation to interest both sides assign 
error, and without repeating what the charge was, I will state 
what we conceive the true rule of interest to be. Up to the 
Ist of January, 1848, when the Legislature prescribed a rule 
from that time forth, we think simple interest the rule, and 
compound interest the exception—simple interest unless there 
be fraud or gross negligence on the part of the guardian, and 
in case of such fraud or gross negligence, then compound in- 
terest, the compounding to be done at the end of each six 
years, And the raée of interest, whether simple or compound, 
is eight per cent. per annum up to the Ist January, 1846, and 
after that, seven per cent. per annum up to the Ist of Janua- 
ry, 1848. After 1st January, 1848, the Legislature has pre- 
scribed a rule of its own. For trustees, who were such at*® 
the passage of the Act, (as this one was,) that rule is seven 
per cent. per annum for the first six years from and after the 
Ist January, 1848, without compounding, and afterwards six 
per cent. per annum, compounded annually. 

[10.] We think the Court properly refused to charge the 
jury, as he was asked m substance to do, that the guardian’s 
failure to make returns of the accumulating interest in his 
hands was a cireumstance by itself, authorizing them to find 
fraud and charge compound interest. It is very seldom that 
trustees do make returns of such interest accumulating in 
their hands, It is very proper they should do so, but their 
failure is not sufficient of itself to authorize the conclusion of 
fraud. To so hold, would be to taint nine-tenths of all the 
returns in the country with fraud, at a single blast. We 
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think, also, that the Court was right in refusing to charge the 
jury, that the fact of the guardian’s having, in 1840, rented 
out a part of the land for $160 or $200, returning only 
$24 65 rent for that year, was strong evidence of fraud. The 
jury ought not to have been instructed that that single fact 
was “strong evidence of fraud,” for it was open to explana- 
tion from other circumstances, as for instance the improve- 
ments which he had put on the place that year, and the jury, 
ought, therefore, to have been left to consider that fact in con- 
nection with all the rest, in making up their judgment as to 
fraud or no fraud, and so compound or simple interest. 

[11.] We think the disbursements of the guardian ought 
to have been made out of interest, and not out of the principal. 
There is some difficulty in understanding what the charge 
was on this point, and we simply pass it with stating what it 
ought to have been. 

[12.] We think the Court committed no error in charging 
the jury, that the guardian was entitled each year to retain 
in his hands, without interest, from the beginning of the 
year, enough of the funds to cover his disbursements for that , 
year. It would be unreasonable to charge him with interest 
on a fund which he must hold and not use, in order to meet, 
as is his duty to do, the current expenses of the year. 

[13.] Another point in the record is, in relation to the 
guardian’s commissions upon inferest. The conclusion to 
which this Court came on this subject is as follows: It is not 
a matter of course that the guardian js to have ten per cent. 
commission on all interest. The lowest limit is two and one- 
half per cent., for by the statute he is entitled to two and 
one-half per cent. on all sums “ paid away in debts, legacies, 
or otherwise,” and as the interest must be paid away by him 
in his settlement with his ward, he is entitled to two and one- 
half per cent. on that, as on principal, On the other hand, ten 
per cent. is the highest limit to which he may reach or not, 
according to the opinion which the jury may entertain of the 
skill and fidelity with which he has managed the estate. 
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The provision in relation to ten per cent. on interest, does not 
confer that amount of commission, but is only a proviso that 
the commission shall not exceed ten per cent. on the interest, 
When the guardian simply allows the money of his ward to 
remain in his own hands without lending out, and thus ren- 
ders himself chargeable with interest, this is a case for two 
and one-half per cent. only ; but when he lends out the money 
to other people he is entitled to five per cent. commissions on 
interest, for in this case he receives interest and (on final set- 
tlement) pays it away, and on each operation he is entitled 
to two and one-half per cent., or which is the same thing, 
five per cent. on the two together. Such isthe conclusion to 
which this Court came, upon the subject of commissions on 
interest; but while I avow, as the truth requires I should 
do, my full share of the responsibility of that conclusion, can- 
dor demands that I should say that subsequent examination 
and reflection have satisfied me that the conclusion is an er- 
roneous construction of the Act of 1764, Itis needless to 
state here what I now deem to be the true construction, for 
stated under these circumstances it would be a mere dictum, 
I might want to take it back at some other time. This 
branch of the case was was not discussed at all in the argu- 
ment, and the decision, therefore, is scarcely to be regarded as 
a well considered one. I make this remark simply by way of 
protesting against its being drawn into an authoritative pre- 
cedent. A decision pronounced upon full argument and 
consideration, is justly entitled to great weight; indeed, to a 
controlling influence on subsequent decisions; but such de- 
cisions as this Court, from the rature of its organization, is 
sometimes obliged to render, without argument, and on short 
consideration, ought, in my judgment, to carry but slight 
authority for subsequent decisions, 


Judgment reversed. 
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JoserH P. Puituirs, plaintiff in error, vs. THe SraTe or 
Georera, defendant in error. 


[1.] On the trial of a person charged with burning a jail, the citizens of the 
county, are competent for jurors. 

{2.] When the Sheriff or his deputy are disqualified to summon a jury, the Court 
may order any disinterested person to summon one. 


{3.] Hearsay is not admissible against a party, unless he assents to it. 


{4.} Wien a house is consumed by fire and nothing appears but that fact, the 
Jaw rather implies, that the fire was the result of accident, or some providen- 


tial cause, than of a criminal design. 


Arson, in Calhoun Superior Court. Tried before Judge 
Auten, May Term, 1859. 


The plaintiff in error was indicted for arson, in burning 
the jail of Calhoun county. 

A panel of jurors was put upon the prisoner, to which he 
objected on the ground, that said panel was composed of citi- 
zens of Calhoun county, tax payers thereof, and the crime 
for which he was to be tried being for setting fire to the jaib 
belonging to said county. The Court overruled the objection, 
and defendant excepted. 

Another panel was put upon the prisoner, the first being 
exhausted, to which prisoner objected, on the ground that a 
large portion of this second panel, were jurors who had been 
on the first panel and discharged ; and further, that they had 
been summoned by the Bailiff and not by the Coroner. The 
Court overruled the objection, and prisoner excepted. 

The prisoner objected to each of said jurers, as they came 
to be sworn. The Court overruled the objection, and prison- 
er excepted. 

A jury being empanelled, the State introduced the jailor, 
Foster, who, afier being sworn, stated, amongst other things, 
that on the night of the fire, when he went to the jail, and 
as he ran to relieve the prisoners from the danger they were 
in, he hallowed out to the defendant, “ you rascal, you have 
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set fire to the jail and you will burn up in it;” but did not 

know whether the prisoner heard him or not, or whether he 

made any answer, as he did not wait to hear, Counsel for, 
prisoner objected to the sayings of the jailor being given in 

evidence. ‘The Court overruled the objection, and counsel 

for prisoner excepted. 


The counsel for the State then asked the witness why he 
thought the prisoner burnt the jail, and counsel for prisoner 
objected to the question. The Court overruled the objec- 
tion, and allowed the question to be put, and the witness to 
go on, and give his reason and opinions. To all of which, 
counsel for prisoner excepted. 


The case being closed, counsel for prisoner requested the 
Court in writing to charge among other charges, as follows, 
to-wit: 

Ist. That the proof of circumstances however numerous, 
of a tendency however strong or couclusive to establish guilt, 
avails nothing, unless the facts that the crime has been actu- 
ally perpetrated be first established. 

2d. That the fact that the crime has been actually com- 
mitted by some one, must be proved by positive and direct 
evidence, and in such a manner that there is not the least 
doubt as to the act, for as long as there exists the slightest 
doubt as to the act, there can be no certainty as to the agent, 
The Court charged these two requests, with the following 
qualifications to each charge: That ifthe jury believed from 
the evidence that the jail was burnt, and it did not appear from 
the evidence, that it was burnt from some accidental or pro- 
vidential cause, then the law implied, that it was burnt by 


some one. 

To which charge and refusal to charge as requested, coun- 
sel for prisoner excepted. The jury returned a verdict of 
guilty. Whereupon counsel for prisoner during the said 
Term, and before the adjournment thereof, moved for a new 
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trial in the said case, on the grounds of error in the rulings, 
and charges and refusals to charge, as above excepted to, and 
on the following additional grounds, viz: 

That the verdict of the jury was contrary to law. 

That the verdict of the jury was contrary to evidence 
and without evidence, Which motion was overruled by the 
Court, and counsel for defendant excepted. 


Morean, for plaintiff in error. 
Sot. Gen.; and OGLessy, contra. 


By the Court.—Bersnine J. delivering the opinion. 


[1.] The jurors were not interested in the event of the 
suit. How could they be gainers or losers, by the conviction 
or acquittal, of Phillips. In either event they would as citi- 
zens of the county, have to contribute the same money to 
the building of a new jail. 

If there was a challenge to the array, on the ground, that 
the Sheriff was the prosecutor, and that challenge was sus- 
tained, and the jurymen were discharged, it is doubtless true, 
that none of them was a competent person, to sit in the case. 
But, it is not clear from the bill of exceptions, that these 
things were so. Therefore, we pass the first ground stated 
and relied on, to the second objection. 

The second ground was, that the second panel was sum- 
moned by the Bailiff, instead of by the Coroner. 

[2.] The Bailiff was ordered to do this service, by the 
Court; and power to make the order, was in the Court. The 
Act, (Judiciary) of 1799,) says; “when the Sheriff or his 
deputy are disqualified,” “jurors shall be summoned by the 
Coroner, or such other disinterested person, as the Court 
may appoint.” Pr. Dig. 430. 
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We find no error, therefore, in the Court’s ordering the 
Bailiff to summon the talesmen. 

So much for the first two exceptions, 

What the witness, Foster said, as he ran to the jail, was 
mere hearsay, unless it was assented to by Phillips. And 
there was no evidence that Phillips assented to it, none, even, 
that he heard it. 

[3.] We think, therefore, that the Court erred in receiving 
as evidence, what Foster said. 

If the Court allowed Foster to tell the jury, that his opin- 
ion was, that Phillips burnt the jail, we think, the Court 
erred. We, suppose, however, that the Court received the 
saying of Foster, on another ground, than that of a witness’s 
belief being evidence, viz: on the ground, that the saying 
was addressed to Phillips himself. 

As to the first request—if the fact, that the crime has been 
actually perpetrated, has to be first established, before circum- 
stances can avail anything, what use is there for circumstan- 
ces at all? Certainly none. It may perhaps be true, that, 
in acharge of murder, death must be shown—the finding ofa 
dead body must be shown—before circumstances will be suf- 
ficient to warrant a conviction. But this death is not the 
crime ; it is whatis called the corpus delicti. And so perhaps 
in other cases, the corpus delicti has to be shown, before there 
can be a conviction on circumstantial evidence. But in the 
present case, what was the corpus delicti? Obviously, that 
the jail was burnt. See Best on Pres. sec’s 201,204; 2 Hale, 
P.C. 290; Wiils on Circum. Ev. 105; 1 Stark Ev, 575; 
C. C.§ P. 176. 

What is thus said of the first request, is equally applica- 
ble to the second. 

[4.] But whilst we cannot go the length of these requests, 
we are equally unable, to concur with the Court below, in the 
qualification which it engrafted on the requests. Is it true, 
that if a house is consumed by fire, we are bound to be- 
lieve, that some person intentionally set it on fire, unless it 
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is shown, that the fire was the result of lightning, or accident, 
Surely not. Rather is it true, that, if nothing appears but the 
mere fact, that the house was consumed by fire, the presump- 
tion, which we are authorized, if not required, to make, is, 
that the fire was the result of accident, or of some providen- 
tial cause, 


New trial granted. 





Exras G. Goss, plaintiff in error, vs. Mary Goss, defend- 
ant in error. 


f1.] The power of granting temporary alimony, belongs to the Superior Cours 
as an incident to its jurisdiction over divorces, and not tothe Judge. He 
cannot exercise it in vacation; and the husband is entitled to notice and @ 
hearing, before it is granted in Court. 


{2.] Attachment, and not fert facias, is the proper mode of enforcing an order 
for alimony. 


Illegality, in Webster Superior Court. Decision by Judge 
Kippoo, March Term, 1859. 


This was a motion to quash and set aside an execution 
against plaintiff in error, upon the following grounds: 

Ist. Because said execution issued upou an order or judg- 
ment granting alimony to plaintiff in fi. fa. 

2d. Because the order granting alimony, was made in va- 
cation, and at chambers, and without notice to the defend- 
ant. 

After argument, the Court overruled the motion to set 
aside, and defendant excepted. 
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Doverass & Doverass; and Reppine: & Suir, for plain- 
tiff in error. 


FE. H. Beart; and McCay & Hawasrns, contra. 


By the Court.—Sreruens J. delivering the opinion, 


[1.] The power of granting temporary alimony during the 
pendency of a divorce suit, was elaborately discussed and 
was decided by this Court, in the case of McGee vs. McGee, 
10 Ga. Rep. 417. We think it was rightly held to bea pow- 
er belonging to the Superior Court, as an incident to its ju- 
risdiction over divorces. It belongs to the Court,and not to 
the Judge, and therefore cannot be exercised by him in vaca- 
tion. We think also, the party against whom this alimony 
is allowed, should have notice and an opportunity of being 
heard. 

[2.] We think also, that the proper mode of enforcing an 
order for alimony is by attachment and not by fieri facias. 


Judgment reversed. 





James R. Gippens, (for the use of Totiver Jones, Epwarp 
Gippens et al.,) plaintiff in error, vs. James Z. DismuxKes 
et al., administrators, &c., defendants in error. 


The failure to deliver property on the day of sale, and within the hours of 
sale, is a forfeiture of the forthcoming bond; and notwithstanding, the prop- 
erty is subsequently taken into custody by the Sheriff, it is not necessarily a 
discharge of the bond; but damages may be recovered for any expense 
which has been incurred by reason of said failure, as well as the deprecia- 
tion in the price or value of the property, between the first and second day 
of sale. 
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Debt on bond. Tried before Judge Wornritz, in Talbot 
Superior Court, September Term, 1858. 


On the 24th day of May, 1844, James K. Giddens, then 
Sheriff of the county of Talbot, having in his hands three 
fi. fas. against Charles Evans and Venry D. Evans, execu- 
tors of John Evans, deceased, levied them on a negro man 
named George. The plaintiffs in 7. fa. were Ezekiel B. 
Smith, Levi '‘l'urner, and Stallings and Persons. The defen- 
dants in ft. fa. gave to Giddens, as Sheriff, their forthcom- 
ing bond, with Benjamin T, Emanuel as surety, in the sum 
of twelve hundred dollars, conditioned to be void on the 
delivery, by the said defendants, of the boy George, to the 
said Sheriff, within the legal hours of sale, on the first 
Tuesday in July, 1844. Thissuit was brought on the afore- 
said forthcoming bond, by James K. Giddens, for the use of 
Edward Giddens and Toliver Jones, the securities of said . 
Sheriff Giddens, on his official bond, of Jacob Parr as as- 
signee of Levi Turner, and of said Stallings and Persons. 
The declaration was filed in office 10th August, 1853. Pend- 
ing the suit Charles Evans died, and Michael Woodruff, 
his administrator, was made a party in his stead. Benja- 
min T. Emanuel also died, and James Z. Dismukes and W. 
D. Emanuel, his administrators, were made parties in his 
stead, 

Plaintiff opened his case to the jury, and read in evi- 
dence the answer of James K. Giddens to interrogatories, 
taken by commission, who testified that the negro, George 
was not delivered in satisfaction of said forthcoming bond, 
and that the f. fas. against the Evanses were never paid— 
and that he had been released from all liability by Edward 
Giddens and Toliver Jones, and by Jacob Parr. Plaintiff 
also introduced in evidence said forthcoming bond; he then 
introduced the three f. fas. already mentioned, then the 
record of a judgment, on a suit on the Sheriff’s bond in 
Talbot Superior Court, for the default of said Sheriff in not 
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selling the boy George under the levy of Ezekiel B. Smith's 
ji. fa. This suit was at the instance of the Governor of 
Georgia, for the use of said Smith, against Edward Giddens 
and Toliver Jones, his sureties on his official bond, and on 
which judgment was recovered in favor of Smith, at the Sep. 
tember ‘Term, 1851, of Talbot Superior Court, for the sum of 
two hundred and seventy-four dollars besides costs. The 
payment of this judgment was also proved. 

Defendants then read in evidence the interrogatories and 
answers of Richard Dozier and Thomas Clayborn, who tes- 
tified that they were in Talbotton on the day of said Sheriff's 
sale (first Tuesday in July, 1844;) that they saw Henry D, 
Evans there, and saw the negro George there during the 
hours of sale; that the negro was near the court-house where 
the Sheriff was selling property; and Dozier testified, that 
the negro was, at one time during the day, moving trunks, 
which he supposed had been levied on by the Sheriff, 
from one part of the court-house to another part of it. Both 
witnesses testified, that Henry D. Evansand the negro George 
disappeared about one week after the day of sale. 

George McDowell testified, that he saw the negro George 
on said sale day, near the steps of the court-house, where 
the Sheriff was selling some clothing and trunks Did not 
see any delivery of the negro by Evans to the Sheriff. 

Defendant then offered in evidence the following letters: 


“ Dear Col:—Mr. Henry Evans gave bond and security 
for the appearance of the negro that was levied on to be sold 
to-day. That bond was for his appearance to-day. The 
sale has been postponed, and he wishes to know if you wilk 
let him take the boy home and give bond hereafter. 

[Signed ] Yours, 
SMITH. 

If so please instruct Mr. Giddens.” 


“T wish to give Mr. Evans no unnecessary trouble. Let 
him have the boy, and bring the Sheriff a bond for the de- 
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livery of the boy by this day week. I suppose that will be 
satisfactory to the clients of Towns & Smith. 
[Signed] Yours, 
GEO. W. TOWNS.” 


Levi B. Smith testified, that he saw the negro about sun- 
down on the day of said sale, standing near a china tree in 
front of Brown’s store in Talbotton; Henry Evans and Gid- 
dens, the Sheriil, were inside the store; the negro was con- 
sidered in the possession of the Sheriff; Evans wanted wit- 
ness to consent for him to take the negro back home; wit- 
ness reitised to take any responsibility in the matter, but re- 
ferred them to Col. Towns, and, at their instance, wrote the 
letter to Col. Towns above in evidence. Attended the sale 
off and on during that day; consented to no postponement 
of the sale. Did not see the negro until after sale hours; wit- 
ness urged the sale of the negro; does not know that the 
Sheriff postponed the sale of the negro; knows nothing go- 
ing to show that the Sheriff failed to do his duty. Smith & 
Towns were the attorneys at law for Stallings and Persons, 
and for Levi Turner, in the f. fa. of which Parr is assignee. 
From reading the note addressed to Col. Towns, witnesss is 
satisfied the contents thereof are true, but has no recollection 
of the contents independently of the note. 

Here the testimony closed, and the Court having charged 
the jury, they found a verdict for the defendant. At the 
same Term of the Court, and before judgment the plaintiff 
moved for a new trial on the following grounds: 

ist. Because the Court refused to permit the plaintiff to 
prove the insolvency of Giddens, the Sheriff. 

ed. Because the Court erred in charging the jury, that if 
said Giddens, Sheriff, on the day ofsale, or before that time, 
and if on the day of sale, whether within the hours of 
sale, or after sale hours had expired, agreed and consent- 
ed to postpone said sa’c, then the liabilities of defend- 
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ants, upon the bond, were thereby discharged. And this is 
the law, notwithstanding the jury may believe, from the 
evidence, that the negro was not delivered to the Sheriff, 
within the hours of sale on said sale day. 

8d. Because the Court erred in charging the jury, that the 
measure of damages was the amount of money paid by Gid- 
dens, Sheriff, for failure to deliver the negro at the time and 
place of sale; and that, therefore, unless it had been proved 
that the Sheriff had paid damages to said Turner, and Stal- 
lings and Persons, on their f. fas, then no recovery in this 
action could be had on account thereof. 

4th. Because, when said jury came in for further directions 
from said Court, said Court charged them, thatif the Sheriff 
and defendants in jf. fa. did, after the expiration of sale hours 
on the day ofsale, make an agreement to postpone said sale 
to a further day of sale, then such an agreement discharged 
the defendants from liability on said bond, notwithstanding 
the bond may, at the time of such agreement, have been for- 
feited, by a failure to deliver said negro within the hours of 
sale. 

5th. Because the Court erred in refusing to let the witness, 
L. B. Smith, state the reply of the Sheriff to the witness when 
he, during sale hours, was urging the sale of the negro in 
controversy. 

The Court after argument refused to grant a new trial, and 
plaintiff excepted, and now assigns said réfusal for error. 


B. Hitt; A.G. Perryman, for plaintiff in error. 
Jounson & Stoan; Smita & Pou and Beruvuneg, contra, 


By the Court.—Lumrxin J. delivering the opinion. 


Upon acareful examination of the whole record, we feel 
constrained to award a new'trial in this case. Without cone 
sidering the alleged errors separately, we prefer to submit our 
views generally, upon the law of the case, as applied to the 
rights of the parties. 
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Assuming that the proof shows, that the negro George was 
not delivered on the day of sale, within the hours of sale, 
but that he was subsequently, and on the evening of the 
same day, placed in the hands of the Sheriff; and upon con- 
sultation with the attorneys of the creditors, it was agreed, 
that the sale should be postponed; and that by direction of 
Col. Towns, one of the counsel, the negro was allowed to re- 
main in the possession of the defendants in execution, with 
the understanding that they should, within a week, give a 
new forthcoming bond, which they never did, but the negro 
was never sold, but run off to Texas—how stands the case? 

The first bond was forfeited by the failure to deliver on 
the day of sale. Now, what took place afterwards was not 
necessarily a discharge of the bond. Expenses might have 
been iucurred for the re-advertising, &. The negro might 
have depreciated in value, so as not to have brought the 
amount of the f#. fa. on the next sale day. In that event, 
the surrender of the negro, and the postponement of the sale, 
would only go in mitigation of damages, and not in absolute 
discharge of the first bond. 

There was error then in the holding, that the postpone- 
ment, which was forced upon the parties, by reason of the 
first failure, would prevent any recovery upon the bond. 

As to the right of the Sheriff to maintain this action, for 
the use of the three parties for whose benefit he sues, upon 
the doctrine of substitution, we think the action was well 
brought in behalf of Toliver Jones and Edward Giddens, the 
securities of the Sheriff, who were compelled to pay the exe- 
cution of Ezekiel B. Smith. True, the Sheriff has paid no- 
thing, and by reason of his insolvency—which the Court 
should have allowed to be shown— nothing could be collect- 
ed out ofhim. But his securities have been forced to pay 
this liability for him. They are entitled, therefore, to be sub- 
stituted to all the rights of their principal; and amongst the 
rest, that of suing on the forthcoming bond. 

It is said on the argument, that the Court did not intend 
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to exclude them; and counsel for defendants in error, donot 
seriously insist that they should be excluded. All we have 
to say is, that the judgment of the Court applied to the whole 
action, And the opinion of his Honor, accompanying the 
bill of exceptions, shows that we do not misinterpret his judg- 
ment. 

But how is it, as to the Turner and Stallings and Perkins 
ease? Their fi. fus were levied on the negro George also, 
And to prevent circuity, instead of collecting their respective 
demands out of the Sherii’s securities, as did Smith, they 
propose to go directly upon the forthcoming bond, And 
it may be that, in principle, it is the same thing; and that, in 
equity, such a procedure would be sanctioned. Bat apart 
from the technical objection, that neither the Sheriff nor his 
securities, have any thing to pay on these claims, there are 
substantial reasons upon the face of the record, why this 
should not bedone. To get the benefit of the testimony of 
James K. Giddens upon the trial of this case, he has been 
released by the creditors. He then has been discharged, 
Can his securities upon his bond be made responsible? It 
would seem not. And if no recovery can be had against the 
Sheriff or his securities, no action over can be had upon the 
forthcoming bond. 

There is another stubborn fact disclosed upon the face of 
this record, which has not received that attention which its 
importance apparently deserves. After the negro George was 
again taken into custody by the Sheriff, it was agreed by one 
of the counsel for the creditors, or some of them, in writing, 
that he should be permitted to go into the possession of the 
defendants, the Evanses; and they were to bring the Sheriff 
another bond, for the delivery of the boy, that day week— 
that is,a week from the first Tuesday in July, 1844. Before 
that time arrived, the negro was run off to Texas, no bond 
was executed, and the Sheriff was unable to get. hold of the 


property. 
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Who is to suffer for this default? Not the Sheriff; for he 
was expressly authorized by the attorney, to suffer the de- 
fendant to take him immediately—trusting to them to give 
the bond afterwards. This being so, no action can be main- 
tained againt the Sheriff’s securities, for the value of the ne- 
gro or any part thereof, by Turner, or by Stallings and Per- 
sons. And in the face of this fact, we are unable to see how 
any judgment was obtained in favor of Smith against the 
Sheriff’s securities. The defendants are entitled to avail them- 
selves of this defence, against even the suit at the instance of 
the security upon the Smith debt. Theyshould have pleaded 
it to that action. 

If the testimony of Col. Levi B. Smith was admissible to 
prove that he urged the Sheriff to sell George on the day of 
sale, we are clear that the reply of the Sheriff should have 
been let in, in explanation of his conduct. 


Judgment reversed. 


Bennine J.—I dissent from the judgment in this case. 


Witi1am R. Lowes, executor of Witt1am H. Lowe, deceased, 

> 

and others, plaintiffs in error, vs. Nancy Copy, by her next 
friend, Lewis H111, defendant in error. 


The wife has an equity to a settlement out of her share in her father’s estate, 
until her husband’s marital right has attached to that share. 


In Equity, in Taylor Superior Conrt. Decision on demur- 
rer, by Judge Worrit, at April adjourned Term, 1859. 


This was a bill filed by Nancy Cody, by her next friend, 
Lewis Hill, against Elias Cody, Freeman Walker, aud Law- 
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_ Yence Walker, executors of Persons Walker, deceased, Wil- 


liam R. Lowe, executor of William H. Lowe, deceased, Ben- 
jamin Cody, Thomas Carroll, and Lucius Q. C. M’Crary, 
Sheriff of Taylor County. 

The bill states that Persons Walker, the father of Mrs, 
Cody, departed this life in the year 1854, leaving a will, (a 
copy of which is annexed and referred to,) in and by which 
Freeman Walker and Lawrence Walker, and Allen F. Owen 
were appointed executors; that said will was duly admitted 
to probate, and Freeman and Lawrence Walker qualified as 
executors, and received letters testamentary, Owen having 
renounced; that the executors took possession and control 
of the whole estate of testator, had the same inventoried and 
appraised, and kept the personal property together as direct- 
ed by said will; that sometime during the year 1855, the ex- 
ecutors sold all the lands belonging to said estate, except that 
devised to Mrs. Hannah Walker, and took notes from the 
purchasers for the purchase money, as they supposed was 
directed by the will; that in December, 1855, George W. 
Walker, one of the children of testator and legatee, became 
of age, and the executors sold the perishable property of tes- 
tator, and also took notes for the purchase money; that the 
executors, all the legatees being of age and present, proceed- 
ed to make a division of said estate, and to pay out the same 
to the legatees, agreeably to and in pursuance of what they 
conceived to be the dispositions and provisions of said will; 
that in this division was included the notes held for the land 
and perishable property sold, as before stated; that the ex- 
ecutors paid over to Elias Cody, the husband of complain- 
ant, and who had before that time been appointed her trus- 
tee, the sum of $2,000, which amount was the share coming 
to complainant from the sale of said property, and which 
sum her said husband received from the executors, as the 
trustee of complainant; that with this $2,000 thus received 
by her husband, he purchased a lot of land, two horses, a 
two-horse wagon, forty head of hogs, seven goats, and a bu- 
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reau, which property complainant has been in the possession 
and use of since it was bought, and, with her husband and 
children, resides on said land, cultivating the same. The bill 
further states, upon a case recently coming up to the Su- 
preme Court of Georgia, involving a construction of the will 
of said Persons Walker, said Court held and determined that 
he died intestate as to his land and perishable property, and 
that the executors should account for and pay over to the 
the heirs at law of deceased the money arising from the sale 
of said property. Said Court further held that the same was 
held by the executors as trustees for the heirs at law; that 
complainant, therefore, proposed to receive, as from said 
executors, the land and other property, purchased with the 
money paid by them to her husband, as her trustee as afore- 
said, as her distributive share of said lands and perishable 
property, and prays that the same be settled upon her and 
her children, not subject to the debts of her present or any 
future husband. The bill further states that complainant’s 
husband, the said Elias Cody, is utterly insolvent, and that 
said property has been levied on by the Sheriff of said coun- 
ty, by virtue of executions against her husband, and that they 
are attempting, and intend to sell said property to satisfy 
said fi. fas. The bill prays that said executors be enjoined 
as to said property. 

It was further alleged, by amendment, that no provision, 
by settlement or otherwise, has been made for complainant 
and her eight children, and that the value of said property 
together with the negroes given to her by her father’s will, 
did not exceed $3,000. 


To this bill defendants filed a general demurrer, for wan 
of equity. The case was heard upon the demurrer, and after 
argument, the Court overruled the same, and defendants ex- 
cept and assign said decision as error. 


Grice & Watxace, for plaintiffs in error. 
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W. W. Corsert, contra. 
By the Court.—Bernnine J, delivering the opinion. 


Was the Court right in overruling the demurrer to the bill? 
We think so. , 

It is plain that there was equity in the bill, if the marital 
right of Elias Cody, the husband of the complainant, Mrs. 
Cody, had not attached to the property turned over to him 
by the executors of her father’s will, And his marital right 
had not attached to the property for one, if not for two rea- 
sons; first, he received the property not as his own, but as 
trustee for his wife, and, in that character, he gave to the ex- 
ecutors a receipt for the property. This was really a retiun- 
ciation, or waiver, of his marital right, as to the property ; 
consequently, it prevented that right from attaching to the 
property. Secondty, the executors had no right to turn over 
the property, wnder the will, as the will did not dispose of it; 
consequently, it was not property to which the marital right 
could attach, but was property which, having becu turned 
over by the executors, through mistake of the meaning of 
the will, they had the right to take back, to distribute under 
the statute of distributions. This, perhaps, is as good a rea- 
son as the first. 

For one or both of these causes, the marital right of Cody 
had not attached to this property. | 

Consequently, there was equity in the bill. 


Judgment affirmed. 








Judge Sreruens did not preside in this case, beiig detained at home by the 
illness of one of his children. 
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Rosert B. Hens, tenant in possession, plaintiff in error, 
vs. Bensamin May, lessor, &c., defendant in error. 


[1.] Adverse possession of land is notice of the holder’s title to all persons who 
purchase during its continuance. 


[2.] A sale of lands made in the face of an adverse possession is void. 


Ejectment, in Stewart Superior Court. Tried before Judge 
Kippoo, April Term, 1857. 


This was an action in the ejectment form, by Benjamin 
May, lessor of John Doe, against Robert B. Helms, tenant 
_ in possession, and claiming to be the true and lawful owner 
for lot of land No. 239, in the 22d district of the first section 
of Stewart county. 

This case was before this Court at June Term, 1858, and 
will be found reported in 26 Ga, Rep’s, p. 132; the judg- 
ment of the Court below being then reversed by this Court, 
the case eame up again for trial at April Term, 1859, of 
Stewart Superior Court, when plaintiff offered in evidence: 

Ist. A grant from the State to Green H. O’Bannon for the 
lot in controversy, dated 23d December, 1837. 

2d. A deed from O’Bannon, by his attorney James R. 
Butts, to plaintiff, May, dated 20th November, 1855, and re- 
corded 26th November, 1855. 

3d. Abram , testified that he knew the O’Bannon 
lot, that Helms was in possession of it in January, 1855,and 
was now in possession; that there were twenty-five or thirty 
acres cleared ; that defendant was in possession at the time 
May purchased it from O’Bannon; that sometime between 
20th and 25th of November, 1855, he met plaintiff, May, at 
the depot in Macon; it was at night; May enquired of him if 
he knew lot two hundred and thirty-nine, in the 22d district 
of Stewart county; a vacant lot. Witness replied, that he 
did not know the lot by number, and that there was but one 
vacant lot in the settlement, and that was the Taylor lot 
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which lay North of Mrs. Glenn’s. May asked him if Helms 
did not live in that neighborhood, and witness answered that 
Helms lived on the lot north of the lot on which Spann’s 
bridge was, May then asked if he knew the O’Bannon lot, 
and witness thinks he said to him, that was the lot, and wish- 
ed to know how much it was worth. Witness told him that 
was the lot on which Helms was living, and was worth from 
four to five dollars per acre. From the conversation, witness 
was impressed with the belief that the Helms’ lot was the lot 
May was enquiring about, and believed that there would be 
a lawsuit about it. 

4th. James Fitzgerald, testified: That he knew the lot in 
question. Helms was in possession in 1856,and at the com- 
mencement of this suit. Not certain whether defendant was 
in possession earlier than 1856; there was about twenty-five 
acres cleared on the lot. 

Here plaintiff closed. 


Defendant then submitted the following evidence: 

1st. A deed from O’Bannon the grantee to Deveraux Jar- 
ratt, for the lot of land in controversy, dated 5th November, 
1833. 

2d. A deed from the executors and legatees of Deveraux 
Jarrett, deceased, to defendant, for the lot in controversy, da- 
ted 17th October, 1854. Recorded 3d December, 1855. 

3d. Defendant then read in evidence a deed from himself 
to William E. Paramour, to the west half of said lot. 

4th. William R. Mathis, testified : That he knew lot No. 
239, in the 22d district of originally Lee now Stewart county. 
Defendant went into possession of said lot in 1855, and had 
remained on it ever since; that he was in possession in No- 
vember, 1855, at the time Benjamin May purchased it. 


The testimony being c] »sed, defendant requested the Court 
to charge the jury, as follows, to-wit: 
Ist. That if they believed from the evidence that the de- 
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fendant was in possession of the lot of land in controversy, 
at the time May became the purchaser, that then the deed 
from O’Bannon to May was void. 

2d. That if they believe from the evidence that Helms was 
in possession on the day that May purchased, then that pos- 
session was notice to May, and the deed to him from ()’Ban- 
non, although recorded in time, did not take precedence 
of the deeds from O’Bannon to Jarratt, and from the execu- 
tors and legatees of Jarratt to defendant, notwithstanding 
they were not recorded in time. Which requests the Court 
refused to give in charge, but charged the jury, that if they 
believed from the evidence that defendant was in possession 
at the time May purchased from O’Bannon, that though that 
might be some notice to May, vet in order to give the deed 
under which defendant held said lot, priority over May’s 
deed, May must at the time he took said deed, have hed 
knowledge of Helm’s possessian. 

To which charge and refusal to charge, counsel for defend- 
ant excepted. 

The jury found for the plaintiff the east half of the lot, 
which were the only premises in dispute or controversy in 
this suit. 

Whereupon defendant moved fora new trial, on the grounds 
of error in the charge, and refusal to charge, as above stated, 
and because the verdict was contrary to law, the evidence, 
and the charge of the Court. 

The Court below overruled the motion and refused to grant 
a new trial and defendant excepts. 


B. S. Worritt, represented by B. Hitz, for plaintiff in 


error. 


E. H. Beart, contra. 








| 
| 
; 
i 
i) 
4 


eae Sita ee = 


See et es 





124 SUPREME COURT OF GEORGIA, 


Helms vs ‘May. 


ee een 


By the Court—Sreruxrns J. delivering the opinion. 


a 


[1.] We all concur that the Court ought to have charged 
as requested, that adverse possession of Helms when May’s 
deed was made, was notice to May of Helms’ title. 

[2.] A majority of the Court, (I being one of that majori- 
ty,) also think that the Court ought to have given the other 
charge as requested ; that the adverse possesion made May’s 
deed void. I place my opinion not at all upon the much 
controverted statute of 32 Henry VIII, but solely on the 
common law. It seems to be conceded by both Judge Mc. 
Donatp and Judge Bennina, in their elaborate and very able 
opinions on the opposite side of this subject, and it certainly 
cannot be successfully disputed, that by the common law no 
valid title can be conveyed to a thing, when there is an ob- 
stacle in the way of the purchaser’s taking possession accord- 
ing to the tenor of the deed. A man cannot sell a lawsuit, 
nor the right of suing. Judge Briacxsrong, in his 4 Bh. 
Com. 135, says, this is “one main reason why a chose in ac- 
tion, or thing of which one hath the right but not the pos- 
session, is not assignable at common law; decause no man 
should purchase any pretence to sue in another’s right.” 
Judges have often announced this principle from the Bench, 
and I repeat, that it seems not to be denied to be a principle 
of common law. But it is said first, that this principle of 
the common law was never in force in Georgia; and, second, 
that if everin force, it has been repealed. I think the argu- 
ment in answer to both ‘hese positions is very satisfactory. 
Without discussing the question, whether Georgia was set- 
tled as an uninhabited or as a conquered country, it certain- 
ly is a case where the settlers brought their own laws with 
them from England. In sucha case, the rule, as stated by 
Judge Biackxsrong, and as accepted without dispute in this 
discussion, is that the settlers bring with them, “ a// the Eng- 
lish laws then in being.” Such is the rele. The exception 
is, such of those laws as are inapplicable or inconvenient to 
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the new country. The principle that a sale is rendered void 
by an adverse possession at the time of making it, is within 
the rule; can it be shown to be also within the exception ? 
Was that principle inapplicable or inconvenient to the settle- 
ment of Georgia? On the contrary, I think it had an appli- 
eability and a necessity here, far beyond what it had in Eng- 
land, I think the argument of Judge Benning to show that 
the 32 Henry VI1/,in its fuli extent, was inapplicable and in- 
convenient, is unanswerable, But this common law principle 
isa quite differeut thing from that statute, in all those fea- 
tures of the statute upon which he animadverts so powerful- 
ly and so successfully. That statute, with its provision that 
no sale of land should be good unless the vendor or those 
under whom he claimed, had been in possession a whole 
year next before the sale, would indeed have been a fatal ob- 
struction to the rapid population and settlement of the wild 
lands of Georgia. ; 
But no such objection can be successfully made against 
the common law principle under consideration. It would 
have been a bad thing indeed to have required purchasers to 
wait a whole year before they could buy, but it was an ex- 
cellent good thing to require them to pass by all lands which 
they found already pre-occupied by an adverse holder, and 
push on to the great expanse of unoccupied, and therefore un- 
productive lands. Their obvious policy was not to encour- 
age wrangling about settlements already made, but to stimu- 
late the making of new ones; not to waste their time in the 
delays of the law, but to avoid controversy, that they might 
thrive by industry in an uncontested field. What they need- 
ed was not lawsuits, not chances for lands at the end of a 
long litigation, but land—land into which they could enter 
immediately, go to work, make provisions and raise families, 
The foundation and reason of this common law principle, 
was its morality. In addition to this reason, which lost none 
of its force by being transplanted from the old continent to 
the new, it was a matter of great importance to the new set- 
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tlers as a mere economy of ¢ime. Strange indeed and un- 
wise would it have been, had these men castaside a princi- 
ple which, by preserving their time, and their means from 
being wasted in tedious and unprofitable lawsuits, must have 
contributed so much to the rapid occupation and early devel- 
opment of their new country. So strange and so unwise, 
that I do not believe it happened. Any reasoning which 
deprives those men of this part of the common law, takes 
away from them the whole body of it. I think, therefore, it 
is quite clear, that this principle was not excepted from that 
general body of the English laws which our ancestors im. 
ported into Georgia. But it is said it was repealed by the 
Registry Act of 1755, That Act provides that all deeds duly 
recorded shall prevail over prior but unrecorded deeds; and 
it is claimed that the force and effect of this provision is, that 
such recorded deeds shall be good, although made in the 
face of an adverse possession, This argument is bad, be- 
cause it proves too much. As well may you say these deeds 
shall be good, although made in the face of a fraud; or in 
the face of the fact that the grantor was an idiot, and so in- 
caple of contracting; or in face of the fact, that the grantor 
had no title, and so could not possibly convey one; or in 
face of any of the many causes which have in all times been 
held as fatal to the validity of deeds. The argument is, that 
ali recorded deeds are to be good, without excepting those’ 
made in the face of an adverse possession. So are they all 
to be good, I reply, without excepting those which are pro- 
cured by fraud, or those which are procured on an illegal 
consideration, or from an idiot or from a married woman; 
without excepting any of those causes which all mankind 
hold as blackening and avoiding all contracts whatever. 
Now, my idea of that statute is, that it did not dream of 
conferring any new virtues upon recorded deeds nor of cur- 
ing their defects, but simply intended to disable unrecorded 
ones, and remove them from competition with recorded ones, 
It never could have been intended to say that registry should 
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be a cure-all; to make a deed good which was against all 
the principles of the law. It was intended to leave the re- 
corded deeds unaffected by the unrecorded ones, but not un- 
affected by Jaw; to leave them in just as good condition as 
if the older unrecorded deeds were not in existence, but cer- 
tainly not in any de¢éer condition. The whole scope of this 
Registry Act was to protect people against secret deeds, I 
do not think it was intended to make any deed good, nor to 
make any bad, except for the single cause of failure to regis— 
ter. I therefore think that this common law principle was 
not repealed by the Registry Act of 1755, but was of force 
on the 14th May, 1776, and so was formally adopted by our 
adopting Act of 1784. Nor was it repealed by the Registry 
Act of 1785, nor any subsequent Registry Act, for these are 
all open to the very same remarks which I have mo* on 
that of 1755. My conclusion is, that it now is, and always. 
has been the law of Georgia, imported with the common law 
of England that a sale of land made in the face of an ad- 
verse possession, is void, 


Judgment reversed. 





Joun BarFiexp, plaintiff in error, vs. Toe Stare or Gror- 
aia, defendant in error. 


[1.] If there are two persons of the same name, and one of them signs that name 
to notes, with the intention that the notes may be used, in trade, as the notes 
ofthe other, it is forgery. 

{2.] The Ist, 9th and 14th sections of the seventh division of the penal code, 
will, perhaps, each apply to the case of obtaining goods by passing a forged 
note. An indictment was founded on the 14th, 
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Held, That as that was the latest section, and as the punishment it prescribes is 
the lightest, it, at least, was operative. 


Indictment for obtaining chattels by color of counterfeit 
writing. Tried before Judge Worrit1, in Taylor Superior 
Court, April Term, 1859. 


The substance of the testimony submitted to the jury on 
the trial of this case was as follows: On the 9th of March, 
1859, the plaintiff in error, John Barfield, and Warren Bar- 
field, went to the house of John Hudson, in the county of 
Taylor, and proposed to buy a mule from Hudson. Hudson 
declined to sell the mule, because it belonged to his son Ro- 
land. John Barfield then proposed to buy the pony of John 
Hudson, saying he had one hundred and fifty dollars in 
good notes on Slaughter Hill. Wudson asked Barfield if 
Slaughter Hill was the brother of Archer Hill (Archer Hill 
was known by Hudson to be a man of property.) Barfield 
answered that he was; but said that Slaughter Hill was 
worth five times as much as Archer. Upon this representa- 
tion, Hudson sold Barfield his pony, and a cow and a calf, 
for the notes, as follows: 


“$50. By the twenty-fifth of December next, I promise to 
pay John Barfield, or bearer, fifty dollars, for value received. 
his 
(Signed) SLAUGHTER » HILL. 
mark, 


March 7th, 1859.” 


“100. By thetwenty-fifth of December next, I promise to 
pay John Barfield, or bearer, one hundred dollars, for value 
received. 

his 
(Signed) SLAUGHTER >¢ HILL. 
mark, 

March 7th, 1859. 
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whee notes were, in fact, not the notes ool Slaughter Hill, 
the brother of Archer Hill, but were signed by a boy who 
had no property, and who esa with Alex, Barfield. Slaugh- 
ter Hill, the brother of Archer Hill, writes his name, and does 
not make his mark. This boy, Slaughter Hill, was not 
known by John Hudson. It was proven that John Barfield 
said that he and Alexander Barfield “had got in with the 
boy, Slaughter Hill, to give the note so he could buy a horse 
with it,’ and that Alex: Barfield was to give the boy, Slaugh- 
ter Hill, a suit of clothes for signing the notes, and that he 
(John) was to keep the horse until fall, and then to sell him 
and divide the money with Alex. Barfield; that the object 
was to get Roland Hudson’s mule, but as he could not get 
that he thought he had as well take old John’s pony; that it 
was “a damned smart trick;” that somebody had to work 
for a living, and it had as well be old John as any one else; 
that he (John, Barfield) had made one hundred and fifty dol- 
lars clear, and would not give his pocket-knife for the notes ; 
and that if old Mr. Hudson would pay him for a week’s work 
and one night’s sleep that he had lost in devising the trick, 
he would let him have the pony back. 

The Court, among other things, charged the jury, that te 
find the defendant guilty of the accusation contained in the 
bill of indictment, they must be satisfied that the notes, which 
had been read to them on the trial, had been shown to be 
forged and counterfeit, That if they believed it had been 
shown that the defendant procured the boy, Slaughter Hill, 
to make said notes, with the intent to use them to purchase 
property of the prosecutor, or any other person, by creating 
the impression, or inducing the belief that they were made 
by Slaughter Hill, the brother of Archer Hill, who was well 
known to be a man of property, when he knew that the boy 
was poor and without means, then the notes are forged and 
counterfeit, just as much so as if defendant had written the 
name of Slaughter Hill, the brother of Archer Hill, to them. 

VOL, XX1X.—9 
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Counsel for the prisoner asked the Court to charge the 
jury, that before the notes could be considered counterfeit, 
the jury must be satisfied from the evidence that the notes 
were not signed by a person named Slaughter Hill, but by 
the prisoner, or by some other person, without the consent 
of the party whose name appears to the notes. That if it 
was proven that a person by the name of Slaughter Hill did 
sign the notes, then the notes are not counterfeit letters or 
writings, and the case for the State is not made out, and the 
prisoner not guilty. That if the notes are genuine, and 
signed by a person named Slaughter Hill, it does not matter 
whether Barfield paid anything for them or not: which the 
Court refused to do; and thereupon the defendant excepted. 


The jury found the prisoner guilty. Atthe same Term the 
counsel for Barfield moved for a new trial, on the following 
grounds: 

Ist. Because the Court charged the jury as stated above, 

2d. Because the Court refused to charge as stated above, 

3d. Because the offence charged in the bill of indictment 
is unknown to the penal code of this State, 

4th. Because the verdict is contrary to law. 

5th. Because the verdict is strongly and decidedly against 
the weight of evidence. 

The Court refused to grant the new trial, and counsel for 
Barfield excepted, and now assign such refusal for error. 


May; Hunter, for plaintiff in error. 


Solicitor General Exam; Gricz & Wattace; Epwarps, 


contra. 


By the Court.—Beynine J. delivering the opinion. 


The motion for a new trial embraces all of the exceptions 
in the case. The question, therefore, whether the Court be- 
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low was right in refusing that motion, will include all the 
questions in the case. 

[1.] The first ground of the motion was the charge of the 
Court. That charge amounts to this: that if the defendant 
procured Slaughter Hill, the boy, to make the notes, with the 
intention to use them in the purchase of property, as the 
notes of another Slaughter Hill, the brother of Archer Hill, 
the notes were forged. 

The evidence showed that the notes were made by Slaugh- 
ter Hill, the boy; that he was not quite twenty-one years 
old; that he lived with a brother of the defendant; that he 
was destitute of property; that the defendant and his brother 
“ot in with the boy Slaughter Hill, to give the notes, so he 
(the defendant) could buy a horse with them;” and that 
the brother was to give the boy a suit of clothes for signing 
the notes. It is clear from this that the boy was cognizant 
of the defendant’s purpose to use the notes, as the notes of 
some other man than himself. There can belittle doubt but 
that he knew that they were to be used as the notes of the 
other Slaughter Hill. 

The charge must be construed in reference to these facts, 
It must, therefore, be treated as a charge to this effect: that 
if the defendant procured Slaughter Hill, the boy, to make 
the notes, with the intention to use them in the purchase of 
property as the notes of another Slaughter Hill, the brother 

-of Archer Hill, and the boy made them, cognizant of this in- 
tention, the notes were forged. 

The charge thus treated, the question becomes this: if 
there are two persons of the same name, and one of them 
signs that name to notes, with the intent that the notes 
may be used in trade, as the notes of the other, is the act a 


forgery? 
And we think that it is, according to the authorities. 
These are, Brown’s case, stated in 1st 4rchbold Pl. and Ev.; 


Mead vs. Yung,4 Term R. 28, 6 Cow. 72. 
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As to Brown’s case, it was argued that it was distinguish- 
able from the present in this: that the Brown there intended 
to be forged on, was a fictitious person. But that distine- 
tion rather makes against the party insisting on it—Bar- 
field.—for if it was a forgery to use the name of a fictitious 
person, how much more would it have been a forgery if the 
name used had been the name of a real person—of another 
real Brown. 

The case of Hevey, (also stated in .@rchbold,) is not in 
conflict with these. In that case, Barnard McCarty was a 
real person; and the endorsement which he made, he made 
as his own endorsement. Allthat Hevey did was to person- 
ate McCarty, in reference to this endorsement. 

We find no fault with the charge. 

If the charge given was right, -it is clear that the charge 
requested was wrong. The refusal of the charge requested 
was the second ground of the motion. 

The third ground was, that the offence charged was un- 
known to the penal code. 

This ground is, we thin, not true. The fourteenth sec- 
tion of the seventh division of the penal code very plainly 
provides for the offence charged. 

The fourth ground was that the verdict was contrary te 
law. 

The seventh division of the penal code has three sections— 
the first, the ninth, and the fourteenth, each of which, per- 
haps, makes the facts stated in the indictment a crime. 
Those facts I can give only in general terms, the indictment 
not being, as I write, within my reach, it not having been 
sent up in the record, and the copy, or original, used at the 
argument of the case, not being now among the papers of 
the case. The facts were, however, in general terms, that 
Barfield, by color of forged notes, obtained a horse, and a 
cow and calf, from Hudson, with intent to defraud him. 
This statement is much the same, if not quite the same, as 
a statement to this effect: that Barfield, falsely and fraudu- 
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lently, uttered, published, passed the notes, &c.; and as a 
statement, that he uttered and published, as true, the notes, 
&c., of which statements the first would have brought the 
indictment under the ninth section; and the second would 
have brought it under the first section. 

These things being so, it was insisted that none of the 
sections could be operative, and, therefore, that the verdict 
was contrary to law. 

[2.] We think not. We think that even if the three sec- 
tions are all alike, in the respect in question, yet that the one, 
at least, on which this indictment was founded, is operative ; 
and for two reasons: that section is the latest, the punish- 
ment it prescribes is the lightest. 

The fifth and last ground was, that the verdict was con- 
trary to the evidence. , 

We think that there is nothing in this ground. The whole 
validity of the ground turns upon a nicety of expression in 
the indictment. The question is, whether the notes proved 
were the same as the notes described; and the question de- 
pends entirely on the import of an expression in the indict- 
ment. That expression I will not venture to try to recall by 
memory; and as the indictment itself is not at hand, I must 
let the decision on this point pass without stating the rea- 
sons for it. 

None of the grounds appearing to us to be good, we must 
affirm the judgment. 





Judgment affirmed. 


Judge SrepHens absent on accjunt of sickness in his family. 














134 SUPREME COURT OF GEORGIA. 


Boon vs. Boon. 











Ratutrr Boon, plaintiff in error, vs. Ston D. Boon, defend- 
ant in error. 


[1.] New trial will not be granted on the ground that the verdict is contrary to 
the evidence, in a case where there is a conflict between a promissory note 
on the one side, and on the other a single witness who has a manifest bias in 
favor of the defendant. 

[2.] New Trial Act construed—new trial will not be graated by Supreme Court 
for any error except such as might have /urt the party moving the new trial, 


Complaint, in Stewart Superior Court. Tried before Judge 
Krppoo, at April Term, 1859. 


This was an action by Sion D. Boon, plaintiffin the Court 
below, against Ratliff Boon, on a promissory note of which 
the following is a copy: 

“$250 00. Basrrop, January 10ih, 1853, 

On the first day of April next, I promise to pay Sion D. 
Boon or bearer,two hundred and fifty dollars, for value re- 
ceived, with 8 per cent. interest from maturity until paid. 

[Signed] RATLIFF BOON.” 


The facts of this case appeared, from the evidence, to be 
about these: 

One Andrew L. Mott, Ratliff Boon’s son-in-law, died in 
the State of Arkansas, and had in his possession a negro girl. 
Soon after his death, Sion D. Boon, who resided in Louis- 
iana, went up to Arkansas and took possession of the girl, 
and carried her to his house; Ratliff Boon claimed the negro 
as his property, and plaintiff allowed him to take her, and 
this note was given by Ratliff to Sion D,, either to indemnify 
him against any liability which he had incurred to, and 
which might be fixed upon him by the creditors of Mott, for 
intermeddling and taking possession and coutrol of said ne- 
gro, oras a compensation for the trouble, expense and risk 
which he might incur and run in the premises, 
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The jury, upon this proof, and under the charge of the 
Court, found for the plaintiff two hundred and fifty dollars, 
being the principal only of the note. Whereupon, counsel 
for defendant moved fora new trial, on the following grounds: 

ist. That the Court erred in charging the jury, that if they 
believed from the evidence, that the defendant gave the note 
to plaintiff, in consideration that plaintiff should take the note 
and run all the risks, he might have incurred, to pay the debts 
of Andrew L. Mott, deceased, then they should find for the 
plaintiff the full amount of the principal of the note. 

2d. That the Court erred in charging, that if the money 
was left to pay attachments, and plaintiff expended it in liti- 
gation, upon his owr responsibility, it was improperly ap- 
plied, and he ought to account for it; but if he litigated by 
direction of defendant, or applied the money to the payment 
of the attachments, then plaintiff is not liable for it. 

3d. That the verdict was contrary to the charge of the 
Court, in this, that the Court charged the jury, that if they 
believed that it was the understanding and agreement of the 
parties, that plaintiff was to take the note sued on to indem- 
nify him against the loss, trouble and expense he might be 
subjected to, by reason of his having intermeddled with 
Mott's estate, and was bound to notify defendant of such loss, 
trouble and expense, then plaintiff must show that he gave 
notice, and prove what had been his trouble, expense and 
loss, before he can recover. 

4th. Because the verdict was contrary to law and the 
evidence. 

The Court refused the motion fora new trial, and defend- 
ant excepted. 


B. S. Worritt, represented by B. Hitz, for plaintiff in 
error. 


E. H. Beaty, contra. 
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By the Court.—Srerurns J. delivering the opinion. 


[1.] A new trial was asked in this case on the ground that 
the verdict was not supported by the evidence. We think it 
was. The note was a part of the evidence, and the verdict 
was in exact conformity with that. The only evidence 
against the note was, that of Mrs. Mott,a daughter of Ratliff 
Boon, with a pretty manifest bias in his favor. The note 
said that Ratliff Boon promised Sion to pay him two hun- 
dred and fifty dollars. She said he didn’t promise to pay 
that sum, but only so much as Sion might lose by a risk he 
had taken for Ratliff’s benefit. To decide the conflict was 
the peculiar province of the jury, and we will not disturb 
their decision. Another ground—that the verdict was con- 
trary to the charge of the Court—resolves itself into this same 
one of being contrary to the evidence. 

[2.] Another ground is, that the Court erred in the charge 
to the jury. Wedo not think there was any error which 
could have hurt the man whois complaining of it. But it 
was said, that under the New Trial Act of 1853-4, we must 
send the case back if there was any error in the charge, 
whether the error could have hurt the party complaining of 
it or not. We do not so understand that Act. On the con- 
trary, it seems to be carefully worded in every branch of it, 
soas to require new trials only forsuch errors as are “ against” 
the party moving the new trial. To be errors against him, 
they must be material errors—such as might have hurt him, 
We think the Judge was right in refusing the new trial, 


Judgment affirmed. 
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WitLovensy Jorpan, plaintiff in error, vs. James C. Rivers, 
defendant in error. 


A contract by one to let another have accounts to a certain amount off of books 
that are specified, gives that other a right only to select such accounts as he 
may please, and not to have good accounts at all events. He may have good 
ones if he can find them on the books; and there is no breach of the contract, 
tnless this right of selection is refused to the promisee. 


Motion for new trial. Decision by Judge Kippoo, in Ran- 
dolph Superior Court, May Term, 1859. 


James C, Rivers brought suit in the Superior Court of Ran- 
dolph county, against Willoughby Jordan, upon the follow- 
ing paper: 

“Curubert, August 28th, 1851. 

This is to show, that I am to let James C. Rivers have the 
amount of one hundred and twenty-five dollars, in accounts: 
which are on the books of Rivers & Jones, the same being 
in payment for the entire interest of said Rivers, in said 


firm. 
(Signed,) WILLOUGHBY JORDAN.” 


Upon the trial, plaintiff gave in evidence the foregoing 
writing, and proved by one West H. Kirksey, that plaintiff 
and defendant met in his shop in the spring of 1852, to 
make a settlement. Defendant offered plaintiff some ac- 
counts. Plaintiff refused to take them unless defendant 
would endorse them, and said defendant was to give him 
good accounts. Defendant did not deny it, but said if they 
were not good, he would make them good. Witness does 
not know whether this conversation related to the subject 
matter of this suit or not. 

Defendant then introduced evidence showing that Rivers 
sold out his interest in the grocery of Rivers & Jones to Wil- 
loughby Jordan, for the sum of one hundred and twenty- 
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five dollars, to be paid in accounts from the books of Rivers 
& Jones, That Rivers was to take his own account, the ac- 
count of M. D. Hendricks, and certain others, which amount- 
ed to the sum agreed on; that he had more than once ten- 
dered Rivers these accounts, and that Rivers postponed draw- 
ing them off the books, or made some other excuse, for not 
taking them, at the times when the tenders were made, 

Defendant further proved that Mastin D. Hendricks was, 
at the time of the trial on appeal, dead; thatin a former tri- 
al of this cause, said Hendricks testified, that he paid his 
account with the firm of Rivers & Jones, amounting to forty 
or fifty dollars, to James C. Rivers. 

Plaintiff then introduced one witness who testified : That 
atsome time in the year 1852, the witness made a condition- 
al trade with Rivers for the receipt sued on; that witness and 
Rivers called on defendant for a settlement; that defendant 
handed them a bundle of accounts, and offered to let them 
take any account they wanted out of the bundle; that there 
Was no account in it on Rivers; that defendant did not con- 
tend that any particular accounts had been agreed on be- 
tween himself and Rivers; and that the trade between wit- 
ness and Rivers was not confirmed, because there were no 
accounts that witness would take. The partner, Jones, testi- 
fied, that at the time of the trade between Rivers and Jordan, 
there were on the books more than two hundred and fifty 
dollars of good accounts, 


The jury found a verdict in favor of the plaintiff for the 
sum of one hundred and twenty-five dollars. 

After the verdict, the defendant moved for a new trial, on 
various grounds, all of which were abandoned in this Court, 
except that the verdict was “contrary to the evidence,” and 
‘“‘acainst the weight of evidence.” 

After argument on said motion, the Court below refused to 
grant a new trial, and plaintiff in error excepted, and now 
assigns such refusal for error 
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Hoop, for plaintiff in error. 
Dovetass & Dove.ass, contra. 


By the Court.—Sreruerns J. delivering the opinion. 


The single question here is, was the verdict supported by 
the evidence? We think it was not. 

The undertaking of Jordan was to let Rivers have ac- 
counts off of the books of Jones & Rivers, We think this 
implies that Rivers was to have the privilege of selection, to 
take good ones, if he could find them, but not certainly to 
have good ones, for at all events they were to come off of 
those books. There was no breach of the contract, unless 
Jordan refused to let Rivers have this privilege of selection. 
The evidence shows no such case, but on the contrary, the 
evidence is abundant and uncontradicted, that the books 
were frequently offered to Rivers for him to make his selec- 
tion of accounts. Besides, there was uncontradicted evidence 
that Rivers had actually collected one of the accounts of for- 
ty or fifty dollars, and yet the verdict was for the whole 
amount. 

As a new trial was refused, the judgment must be re- 


versed. 
Judgment reversed. 





Witriam L, Franks, et al., plaintiffs in error, vs. Davip B. 
Hamitron, defendant in error. 


A bond was conditional, to be yoid, if the obligors paid a note endorsed by the 
obligee, ‘so that, in no event, it” should “be collected, or attempted to be 


collected, from” him. 











140 SUPREME COURT OF GEORGIA, 


Franks et al. vs. Hamilton. 





ee 





— 


Held, That a collection of the note, from him, or an attempt at it, was essential 
to constitute a breach of the condition. 


Debt on bond. Tried before Judge Love, in Houston 
Superior Court, April Term, 1859. 


Suit was brought, in Houston Superior Court, by David 
B. Hamilton, against William L. Franks and Clemenia J, 
Stephens, on a bond, in the sum of one thousand dollars, 
made by said defendants and payable to plaintiff. The bond 
was dated 23d September, 1852. The condition was as fol- 
lows: That “ whereas, Alexander W. Stephens, late of said 
county of Houston, and State of Georgia, but now deceased, 
did, in his lifetime, make and execute a certain promissory 
note of the amount of two hundred and fifty dollars, due 
ist day of January, 1849, with interest from the Ist day of 
January, 1848, to the said David B, Hamilton, in part pay- 
ment of a town lot in the village of Hayneville, and county 
of Houston, State of Georgia; and whereas, the said David 
B. Hamilton did endorse the said note, or otherwise become 
responsible for the payment of the said note to David Gunn, 
in his lifetime; now, if the said William L. Franks and C, 
J. Stephens do well and truly pay or cause to be paid, the 
aforesaid promissory note, so that, in no event, it shall be 
collected, or attempted to be collected, from the aforesaid 
David B. Hamilton, endorser as aforesaid, then this obliga 
tion to be null and void, &c.” 

Counsel for plaintiff read in evidence this bond ; and then 
proved by Peter S. Humphries, that the note, referred to in 
the bond, had been placed in his hands for collection by the 
administrator of David Gunn; and that David B. Hamilton - 
at that time, and now, lived inthe State of Mississippi, or 
out of the State of Georgia. 

Plaintiff then offered in evidence the note, defendants ob- 
jected. 

The Court overruled the objection, admitted the note and 
defendants excepted. 
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Plaintiff then proved that he had conveyed to Luns- 
ford Pitts, the lot mentioned in the bond, and taken 
from Pitts a bond similar to the one made by Franks and 
Clemenia J. Stephens. Pitts conveyed the lot to defendants, 
upon their agreeing to substitute their bond for his, 

Plaintiff then closed his case, and defendants moved a 
nonsuit. The Court overruled the motion, and defendants 
excepted. 

The Court then charged the jury, that if the evidence 
showed that an attempt had been made to collect the note 
out of the plaintiff, that it was a breach of the bond by de- 
fendants, and the plaintiff had the right to recover damages 
to the amount of the principal and interest due on the note, 

To this charge defendants also excepted, and now assign 
the same and the aforesaid rulings for error. 


Gites, for plaintiff in error. 
Warren & Goopr, contra. 


By the Court.—Bennine J. delivering the opinion. 


Ought the Court to have granted the motion for a nonsuit ? 
We think so. 

We think, that the proof failed to show a breach of the 
condition of the bond. The condition was, that the bond 
was to be void, if the obligors paid the note, “so, that, in no 
event, it”? should “be collected, or attempted to be collected, 
from” the endorser, Hamilton. A collection of the note from 
Hamilton, or an attempt at its collection from him, was there- 
fore, essential to a breach of the condition. Does the evi- 
dence show either? It does not. It merely shows, that the 
note was put into the hands of attorneys for collection. It 
does not show, that the attorneys had collected it from Hamil- 
ton, or had attempted todo so, It rather shows the contrary; 
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for it shows, that, when the note was put in the hands of the 
attorneys for collection, Hamilton was out of the State,a 
resident of Mississippi. 


Judgment reversed, 





Joun V. Prices, plaintiff in error, vs, ALLEN S, Currts, Sheriff, 
and George A. Brown et al., defendants in error. 


[1.] An agreement to execute a mortgage 17 presenti, the actual execution 
failing through inadvertence, does not constitute such a lien as will prevail 
against subsequent judgment creditors. 


{2.] The Sheriff, or one who acts as his agent, pro hae vice, is entitled only to 
his prescribed fees for keeping negroes, stock, &c., although he works them 
profitably, and brings the product of their labor into Court for the benefit of 
creditors. 


[3.] A person who collects fands of a debtor for the joint benefit of himself 
and other creditors, ought, when that fund is distributed by a Court of Equity, 
to be allowed reasonable compensation for the services of himself and law- 
yers, to the extent to which those.services are productive and beneficial. 


Motion to dissolve injunction, and to distribute money, 
in Sumter Superior Court. Decided by Judge Auten, April 
Term, 1859. 


These were two motions heard and decided together by 
the Court below; one a motion to dissolve an injunction 
which had been granted at the instance of John V. Price, on 
a bill filed by him against William M. Brown, Gilbert C. 
Carmichael, George A. Brown, Henry H. Brown and Allen 
S. Cutts, Sheriff, and others; the other a motion to dis- 
tribute money in the hands of the Sheriff, arising from the 
sale of certain property belonging to said George A. Brown. 
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Price alleged in his bill, in substance, that at November 
Term, 1857, of the Inferior Court of Sumter county, he 
obtained judgment against George A. Brown, who had ab- 
seconded, in an attachment case sued out before that time; 
that William M. Brown, the father of said George A. and 
Gilbert C. Carmichael, and Henry H. Brown and said Gil- 
bert C. Carmichael, late partners of said George A. Brown, 
under the name and firm of George A. Brown, also sued 
out their attachments against the said George A, Brown, 
which were levied one day before the attachment of com- 
plainant, and obtained judgments thereon at the same Term 
of the Inferior Court, to-wit: November Term, 1857; that 
said attachments were levied upon one thousand acres of 
land, thirty or forty negroes, about ten mules and horses, as 
the property of the absent debtor, and the total amount of 
the claims or demands, upon and for which said attach- 
ments issued, was twenty five or thirty thousand dollars, 

The bill further charges that the attachment of Carmichae} 
was fora debt or claim consisting of four notes purporting 
to be made by George A. Brown, payable to Henry H. 
Brown or order, each for $2,072 32, and endorsed by Henry 
H. Brown and Gilbert C. Carmichael, and that said notes 
were given for and on account of the debts of the firm, com- 
posed of said George A. Brown, H. H. Brown and Gilbert 
C. Carmichael, under the name of Geo. A. Brown, as before 
stated, and that said Carmichael and H. H. Brown were 
equally bound as partners with George A. Brown for said 
notes. 

The bill further charges that the attachment of Brown 
and Carmichael was founded on a debt contracted by said 
George A. Brown, for and on account of said firm, and that 
said H. H. Brown and Carmichael are equally bound as 
partners, each for one-third of said debt. 

The bill further states, that complainant’s attachment was 
founded on a debt bona fide due by said George A, Brown, 
and amounting to $3,523 63. 
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The bill further charges, that William M. Brown has re- 


ceived a‘large amount of money, notes and accounts belong. 
ing to his son, the said George A., and which he holds ip 
his hands unaccounted for, and which should be applied te 
the claims of his creditors; that William M. Brown’s attach- 
mentis founded on a bill drawn by him on the said George 
A. Brown, and accepted by the latter. Complainant charges 
that no cause of action accrued thereon to said William M 
Brown, by reason of such acceptance, 

The bill further charges, that the said Wm. M. Brown, acting 
or pretending to act as the agent of his son, after his depart- 
ure from the State, received a large amount of money from 
the proceeds of the growing crop, and which he has failed 
to pay to the creditors of his son, or in any manner te 
account for; and also collected from the notes, accounts, 
&c., left belonging to George A. Brown, or to the firm 
aforesaid of Brown, Carmichael & Brown, a large amount, 
and which he has failed to pay to the creditors of said George 
A, Brown. 

The bill further states, that said William M. Brown, as 
guardian for the children of his son George A. Brown, inter- 
posed a claim to five of the negroes levied on as the property 
of his son; that he has also interposed a claim in behalf of 
Mrs. Brown, for 13 of said negroes, and her father has also 
for her and her children, interposed a claim for 14 more of the 
said negroes; and the vendor of the land sold has also inter- 
posed Ais lien for the purchase money, amounting to over 
$3,000, and all of said claims are now pending. 

The bill further states, that the Sheriff has in his hands 
some ten thousand dollars, arising from the sale of George 
A. Brown’s property, and which is claimed by the said 
vendor of the land sold, and also by William M. Brown, om 
executions older than those obtained in the attachment cases 
aforesaid, and which he has purchased and got the control of, 
and as the bill charges, purchased and bought by him with 
the money of his son, the defendant in these fi. fas. 
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The prayer of the bill was for an injunction to restrain 
ihe Sheriff from paying out the funds in his hands until the 
rights of the parties can be settled and adjudicated; that 
William M. Brown account for the proceeds of the crop, 
and the money collected on the notes, accounts, &c., belong- 
ing to the absent defendant, George A. Brown, and that he 
set forth fully the consideration and amount of all the judg- 
mentsand demands which he holds; and that H. H. Brown 
and Carmichael do the same, and that the priorities of the 
claims of all parties be fixed by the decree of the Court, and 
the money in the hands of the Sheriff be applied accord- 
ingly. 

Complainant filed an amendment to this bill, alleging that 
it was the agreement, and George A. Brown promised, in con- 
sideration that complainant would accept the draft for him, 
and which is the foundation of his claim, to execute a mort- 
gage to him for five negroes, to secure and indemnify him 
for his liability incurred by said acceptance; that the mort- 
gage was prepared,and complainant thought that the same 
had been duly signed, sealed and delivered, until afterwards, 
when he discovered that the paper handed to him by Brown 
as the mortgage agreed upon, had not been signed by him, 
and was unexecuted. He prays that said mortgage be set 
up, or that he be declared to havea lien upon the money in 
the Sheriff’s hands, arising from the sale of the negroes, 
which were to be mortgaged to him as aforesaid. 

Defendants auswered the bill, Carmichael and William 
M. Brown denying any fraud, collusion or combination, 
as charged in the bill, setting forth the consideration of 
their respective claims and their amounts, «ll of which they 
allege to be founded on valuable consideration and bona 
fide. The partnership charged in the bill, is in effect, ad- 
mitted by Carmichael. 

William M. Brown denies that the old judgments against 
his son were bought with funds belonging to Him, but 
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that they were purchased by defendant with his own money, 
and with a view to prevent a levy of the same upon the 
plantation and negroes in the midst of the summer, and 
thereby breaking up its operations and preventing the mak- 
ing of the crop then growing; admits that he did interpose 
the claims mentioned, and made such arrangements as 
enabled him to keep the negroes on the plantation till the 
crop was made; and he makes an exhibit of his receipts and 
expenditures in relation thereto, and claims that the amount 
realized therefrom, he be allowed to apply to his judgments 
of junior date. He also claims that a reasonable sum be 
allowed to him as compensation for his care, trouble and 
services in managing said plantation, and in collecting the 
notes, accounts, &c. He also claims that a reasonable sum 
be allowed to his Attorneys, for advice and services rendered 
in the management of the affairs of the said George A, 
Brown. Thecause was heard upon the bill and answers, and 
after argument, the Court ordered, decreed and adjudged: 

Ist. That the injunction be dissolved as to the fund in the 
hands of the Sheriff, the equities set up in relation thereto 
being fully denied by the answers; and that complainant 
has no claim or lien on said fund, or that portion arising 
from the sale of the five negroes, by virtue of the agreement 
between himself and George A. Brown, in relation to their 
being mortgaged to him; said agreement not having been 
executed. 

2d. That the Sheriff retain the amount claimed by the 
vendors, in and under their bill now pending, being the 
purchase money unpaid, and to which they set up a lien as 
vendors. 

3d. The Sheriff retain an amount suflicient to pay all 


costs. 

4th & 5th. That the Sheriff pay out of the funds in his 
hands certain executions, (naming them) being the oldest 
liens, and about which there is no controversy. 

6th. That William M. Brown credit on the four old 7. fas. 
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owned and held by him, (uaming them) the net proceeds 
of the crop made on defendant’s, George A. Brown’s, planta- 
tion in 1857, and also credit thereon the amounts re- 
ceived by him from the assets of George A. Brown, as 
admitted in his answer, and that the balance due on these 
ji. fas. be paid by the Sheriff, out of the funds in his hands. 

7th. That he pay the tax f. fa. amounting to $38 68, 

8th. That after paying the foregoing amounts, that the 
Sheriff pay the balance that may be in his hands, pro rata, 
to the fi. fas. of John B. Ross and others, (naming them) 
against said George A. Brown. 

The judgments obtained in the attachment cases, being 
all of junor date, are not provided for in the above distribu- 
tion; the older judgments at common law being more than 
sufficient to exhaust said fund. 

To which order, judgment and decree, counsel for plain- 
tiff excepted. , 


Jas. J. Scarsoroveu; and C, Anperson, for plaintiff in 
error. 


SamueL Exam, for Carmichael; McCay & Hawerns, for 
Wm. M Brown; Lyon & Irwin, and Burier, for Way & 
Taylor. 


By the Court.—Sreruens J. delivering the opinion. 


Ist. The case made by the original bill, so far as the defen- 
dant, William M. Brown, is concerned, is confessedly strip- 
ped of all its equity by the answer of Brown. It was so 
conceded in the argument, and the complainant relied only 
on his amended bill, setting up a mortgage which he alleges 
was, by agreement between him and George A. Brown, to 
have been executed by the said George A. at the time when 
the complainant’s demand was contracted, but which failed 
of execution through some “inadvertence.” There wasa 
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demurrer to this amended bill, and the question is, whether 
it isa good bill. Will equity set upthis agreement against 
other creditors of George A. Brown? We think not. Equity 
will reforin an instrument, but it will not make one. To 
make a case for relief, there must be an execution of some- 
thing. Where the wrong thing is executed by mistake or 
fraud equity will, on sufficient proof, substitute the thing, 
which was really intended by the parties, in place of that 
which was executed by mistake or fraud. But to set upa 
contract where no execution of anything has been had, 
would be to make a contract, and not to reform one, Again, 
“inadvertence,” without even saying whose inadvertence it 
was, is a new ground for equitable interposition, But, again, 
upon the principle that equity considers that which ought 
to have been done, as having been done from the beginning, 
the case which the complainant makes is that of an actual 
mortgage, (the aid of equity being sought merely to furnish 
and perpetuate the evidence of that which has existed all the 
time) and it cannot be maintained against subsequent judg- 
ments, as is asked to be done here, because it was not recorded 
within three months. Thestatute of 1827, Cobb’s Dig. page 
172 and sec. 4, is express that no mortgage, unless recorded 
within three months, shall prevail against any judgment ob- 
tained before the foreclosure of the mortgage. There was 
no foreclosure here, and indeed could not be. It was at- 
tempted in the argument to escape from this reasoning by 
saying this is not a mortgage, but an agreement for a mort- 
gage, creating not a lien by mortgage, but a mere equitable 
lien. Cases were read to show that such an equitable lien 
is created by an agreement to execute a mortgage, but all 
these were cases where the mortgage was to be executed at 
some future day, not where the mortgage was to be had 
in presenti, but failed by mere want of execution. There is 
a difference, as it seems to me, between such a contract as 
equity will set up as a mortgage, treating it as having been 
a mortgage from the beginning, after it is set up on the one 
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hand, and on the other hand a mere agreement for a mott- 
gage ata future time. The latter cannot be enforced, as a 
mortgage, for equity will not compel parties to form a written 
contract, merely because they have verbally agreed to do so 
without ever having attempted it. In the one case you have 
an actual mortgage existing from the beginning, not proper- 
ly evidenced, to be sure, till equity, by its reforming hand, 
supplies the exact evidence, but still when so evidenced at 
last, relating back to the beginning, and counting as a mort- 
gage,alegal statutory lien, and nota mere equitable lien. 
Now the case made by the complainantif it is anything, is the 
case of a mortgage, and it is not good against the judgment 
creditors, for want of record. The case of Wall vs. 4rring- 
ton et al. in 13th Ga. Rep., has been invoked as an authority 
for setting up this agreement asa mortgage. In that case 
a mortgage which had been executed, and duly recorded, was 
allowed to be corrected against judgment creditors, by strik-- 
ing out No, 109, and inserting No. 112; butthere the num- 
ber of the land was only a part of its description; the land 
really mortgaged was that which Wall had notoriously 
possessed for many years, and that was No, 112, The Judge, 
in that case, expressly says, “it was lot No. 112, and not lot 
No. 109, that was mortgaged;” thus treating the number as 
only a part of the description to be corrected by reference to 
other circumstances and marks of identity; and in that case 
the effect of our statute requiring mortgages to be recorded, 
was manifestly not discussed nor considered, and no case can 
be an authority for a doctrine not at all cousidered iu it. The 
case of Printup vs. Johnson, 19 Ga. Rep., has also been 
urged as an authority for the complainant. Ali that need 
be said of that case is, that itis no case of a mortgage. 
There are different kinds of liens, some legal and some 
equitable, some needing record, and others not; but we are 
dealing with a mortgage, and to hold such a lien good with- 
out record, would be to set the statute at defiance. The 
original bill having been fully met by the answer, and the 
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amended bill being bad, we hold that the Court. was rightin 
dissolving the injunction as to William M. Brown, This is 
the only error of which the plaintiff in error complains, but 
by agreement two other parties were allowed to assign error, 

2d. The firm of Brown & Carmichael assign as error 
under this agreement, the refusal of the Court to dissolve 
the injunction as to them. 

We think the Court was right in this refusal. Their 
answer does not swear off the equity of the original bill, as 
to them, but on the contrary, in effect admits the partnership 
charged, and that the debt which they were seeking to collect 
out of George A. Brown, was not his individual debt, but 
one in which they were joinily liable, and equally interested ° 
with him, Their attachment hada precedence over that of 
the complainant by reason of its earlier levy, and it ought to 
be restrained from using that advantage, unless it is a bona 
fide claim. The injunction was rightly retained as to it. 

3d. But William M. Brown also assigns error in the distri- 
bution of the fund which was turned loose by the dissolution 
of the injunction, and in refusing him compensation and 
atrorney’s fees, &c. He claims that he should have been 
allowed to apply the fund, which he had collected from 
the books, notes, &c., of George A. Brown, asa credit upon 
his younger attachment instead of upon his older fi. fas. 
We think not. To be sure there was no lien upon this 
fund, and the debtor, George Brown, might have applied it 
as he pleased, but hedid not apply it all. The creditor also 
might have applied it, in the absence of any application of 
it by the debtor, but he too had failed to make any applica- 
tion of the fund, when equity laid its hand upon it. Equity 
having got possession of it, proceeded to apply it to the 
oldest liens first, and that was only following the law. 

4th. Healso complains that the Court erred in refusing 
him compensation for his services in making a crop with the 
negroes levied on. He claims in his answer, that he was 
acting as agent of the Sherif’ in making this crop, and so he 
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was. but being agent for the Sheriff, he must stand in the 
Sheriff’s shoes, and we are unwilling to lay down any rule 
of compensation for the Sheriff, except that prescribed by 
statute, that is to say his fees for keeping the negroes, &c. 
But in this case the negroes were kept out of their own labor, 
the result of the crop brought into Court, being the ne¢ pro- 
ceeds after taking out all expenses, including the expense of 
keeping the negroes. We think there was no error in this 
particular, , 

5th. He also complains that the Court erred in refusing him 
compensation for his services and attorney’s fees for services— 
to the estate of George Brown. We do not think he 
was entitled to compensation or attorney’s fees, except for 
services in “collecting the fund from the notes, books, &ce. 
But for his services in collecting this fund which was 
for the benefit of all the creditors, we do think he was 
entitled to reasonable compensation, and to reasonable 
attorney’s fees paid out in the collection of thatfund. An 
allowance for attorney’s fees for attending to the general 
interest of George Brown, was properly refused. Compen- 
sation ought to be allowed only for those services, which 
proved fruitful to creditors. As all compensation was 
refused, we are constrained to reverse the judgment, but it 
is reversed only,on this last assignment of error, and reversed 


only to the extent stated. 


Judgment reversed. 
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Joun Howarp, plaintiff in error, vs. W1LL1aM Reepy, defend- 
ant in error. 


A possession originating in and continued under a mistake or misapprehension 
as to the true line which divides two lots of land, will not ripen into a stat u- 
tory title. 


Motion for new trial. Decided by Judge Worrixt, in 
Talbot Superior Court, March Term, 1859. 


In August, 1855, suit was brought by William Reedy 
against John Howard, for the recovery of the south half of 
lot of land number 131, in the 22d district of Talbot county, 

On the trial, the plaintiff offered in evidence several deeds, 
which showed a complete paper title to said halflot. He 
then proved that Howard was in possession of four and a 
quarter acres of said half lot, lying on the north side of the 
same. 

Defendant proved by George Hamil that, in January, 1844, 
he occupied and claimed what he considered the north half 
of said lot, and that plaintiff cccupied what was considered 
the south half; that the dividing fence extended only about 
half way across the lot, and at the time aforesaid, plaintiff 
staked the line for the fence the balance of the way, and 
(witness thought) laid the first rail of the fence a part of the 
distance. Witness laid the rest of the worm, and had the 
fence built as close to Reedy’s stakes as he could put it, until 
he reached near the end of the stakes, at which point he bent 
the fence southwards, for convenience in joining it to another 
fence. The gore thus made did not include as much as one 
eighth of an acre. This fence, when completed, extended 
all the way across the lot, and was understood by witness to 
be a dividing line between himself and Reedy. They made 
the fence as near the line of their respective halves as they 
could get it; witness believed it to be the true Jine, and thinks 
Reedy believed it to be the same. Witness occupied and 
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cultivated the land on the north side of the fence, down to 
the fence, from the time of the division until he sold the 
north half of said lot, by deed, to Howard, in 1851. Wit- 
ness never claimed more than half the lot of land; had a 
deed to half, and only sold Howard the northhalf. Witness 
claimed and occupied the ground on the north side of the 
fence, down to the fence, from January, 1844, until some 
time in 1851, when he sold to Howard. He claimed to the 
fence because he thought that the fence was the true line. 
After Howard and Reedy had disputed about the line, Reedy 
came to witness, and proposed to buy from witness the 
ground in dispute. Reedy said the ground belonged neither 
to him (Reedy) nor to Howard; that it belonged to witness ; 
that witness had got it by possession. Witness replied that 
he did not sell Howard any more than the north half of the 
lot. Howard has cultivated and occupied the ground in 
dispute, from the time he bought the north half up to. 
the present time; never heard Reedy say that the fence 
was the dividing line; witness thought it was the dividing 
- line. 

Defendant then proved by Thomas G. Beach, that Reedy 
once showed him the fence already mentioned, and told him 
that he (Reedy) and George Hamil run that fence for a divi- 
ding line between them ; that Reedy staked it off, and helped 
to lay part of the worm. 

Plaintiff then proved by Sterling F. Grimes, that Hamil 
sold to Howard 1n the fall of 1851; that soon after the sale 
Reedy proposed to Howard to reset the fence and put it on 
the line; that afterwards Reedy asked Howard why he had 
not complied with his promise to put the fence on the line, 
and Howard said he had directed his overseer to place it on 
the line, but the overseer had failed to do it. 

Defendant plead the statute of limitations, The jury found 
a verdict in favor of the plaintiff for the four and a quarter 
acres in dispute. 

Defendant moved for a new trial on the ground, that the 
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verdict was contrary to law, and against the evidence. The 
Court below, after argument, refused the motion, and defend- 
ant excepted and now assigns said refusal for error. 





Samira & Pov, for plaintiff in error. 
Beruune; and Perryman, contra. 
By the Court.—Lumprxin J, delivering the opinion. 


We are unwilling to award anew trial in thiscase. There 
is proof sufficient to support the verdict, and the Circuit 
Judge has refused to disturb it. 

There is no proof of any actual agreement between the 
parties, that the line actually run should be the dividing line 
between them, irrespective of the true line. The line was 
run under the idea, as we infer from the testimony, that it 
was the true line; and the occupation and claim of Howard 
was always based upon that ground. His possession, there- 
fore, originated in, and continued under, a mistake or mis- 
apprehension as to the true boundary. Had he known the 
truth, we are warranted in believing that he never would 
have set up a claim to the four and a quarter acres of land 
in dispute. He never did claim title to but one-half of the 
lot. Onthe contrary, after he bought he recognized the 
paramount title of Reedy. He agreed, when he reset his 
fence, to put it upon the true line, and ascribed to his over- 
seer the fault of failing to do so. 


Judgment affirmed. 
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Tue JustTices or THE INFERIOR Court or LEE County, plain- 
tiffs in error, vs. Srepuen U. D. Hunt, Jesse M. Davis, et 
al., defendants in error. 


Where the Justices of the Inferior Court issue execution against the County 
Treasurer, and his securities, improperly, certcoraré is not the remedy—such 
Justices not being a Court. 


Certiorari. Decision by Judge Atien, at chambers. 


At the January Term, 1858, of Lee Inferior Court, Jesse 
M. Davis moved to set aside, as to him, a fi. fa. and judg- 
ment issued by the Justices of the Inferior Court of said coun- 
ty, when sitting fur county purposes, in their own favor, as 
justices aforesaid, against Stephen U. D. Hunt, a former de- 
faulting Treasurer of said county, and Turner Hunt, Daniel 
A. J. Sessions, Jesse M. Davis and Stephen R. Weston, his 
securities, 

The grounds for said motion were as follows: 

Ist. That said judgment was obtained, and said fi. fa. is- 
sued, without any notice to him; and that he had no day in 
Court, nor any opportunity to object to the same. 

2d. That the judgment is for a larger amount, by at least 
three hundred dollars, than was due to said county, by the 
principal in said bond. 

3d. That said movant was liable on the said bond only as 
security for said Stephen U. D. Hunt, with the other securi- 
ties thereto; that he signed the same, to a large extent in- 
duced by the fact that he saw the name of Turner Hunt 
thereto, and that he is informed and believes that said Tur- 
ner Hunt never signed the same, nor.authorized any one to 
sign for him, and that he is not therefore liable as security on 
said bond. 

4th. That said bond was not taken or authorized by the 
Inferior Court, and was not a statutory bond. 

On the calling of the motion, Davis asked the Court to 
submit the questions of fact heretofore set forth, to a jury- 
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The Court refused to submit them to a jury, but proceeded 
to hear and determine them for itself. 

Davis proved by Stephen Gay, that he was Clerk of the 
Inferior Court at the time when the execution was issued, 
The Court (not at a regular Term) passed an order requiring 
Hunt to settle, as county Treasurer, with the Court, within 
ten days after notice of the order, as in default thereof an ex- 
ecution would issue against him and his securities. Hunt 
was served with a copy of this order, as an extract from the 
minutes. More than ten days afterwards, a judgment was 
passed, and the execution issued. No notices were issued to 
the securities. The bond, record and judgment were des- 
troyed with the court-house. 

Dr. Richardson testified, that he was a meinber of the 
Inferior Court of Lee county, at the time when Stephen Hunt 
waselected Treasurer. The election took place some time 
after the first Monday in January, 1853. Hunt was allowed 
a short time (perhaps a week) after his election to give the 
bond. The bond was not signed in presence of the Court; 
it was presented by the principal already signed, and was 
accepted by the Court. Davis’s and Weston’s names were 
not on the bond when it was first presented. The bond, 
without their signatures, was not satisfactory to the Court, 
and they signed it before it was accepted by the Court. 

Wm. C. Gill swore, that he had seen the bond before it 
was burnt; had heard some doubts expressed about old 
Mr. Hunt’s signature, but not until after the death of Stephen 
U. D. Hunt. Witness had examined the bond, with refer- 
ence to that matter. Had seen Turner Hunt write at least 
three times ; once he was drunk, and wrote a bad hand; on 
the other occasions he was rather sober, and wrote a much 
better hand. The signature to the bond was in some respects 
rather unlike Mr. Hunt’s. He was an old man. In the 
opinion of witness, Turner Hunt did not sign it; he had 
doubts about it; the signature to the bond was “some” 
smoother hand than he had seen him write. Is the Sheriff 
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of the county, and as such has sold, since the death of Tur- 
ner Hunt, some of his property, under this fi. fa. Jesse M. 
Davis bought it. ‘Took a deed and took possession. Davis 
gave one hundred and ninety-five dollars for the land that 
was sold; the land is worth twenty-four hundred dollars, 

After hearing the proof, the Court overruled the motion, 
and ordered that the 7. fa. proceed. 

Davis then excepted to the decision of the Court, on the 
grounds: 

ist. That the Court refused to submit the questions of fact 
connected with the motion, to a jury, but heard and deter- 
mined those questions for itself. 

2d. Because the Court having heard said proof, overruled 
the motion to set aside said judgment and jf. fa. 

The Court then overruled these objections, 

Davis, by his counsel. then petitioned for a writ of certio- 
rari, which was granted by his Honor Judge Atten. To 
the granting of the certiorari the said justices, by their coun- 
sel, excepted, and in this Court assign the same for error. 


a a 


F, H. West, for plaintiff in error. 
McCay & Hawkins, conira. 


By the Court.—Srerurns J, delivering the opinion. 


Certiorari is a remedy which lies only against a Court. 

The Justices of the Inferior Court, in issuing execution 
against the county Treasurer and his securities, do not act 
asa Court. Their action is ministerial—as much so as the 
action of tax collectors in issuing execution against default- 
ing tax payers; and that this latter is ministerial, see 77/¢ 
us. Griffin, 5 Ga. Rep. 193, and Bassett vs. The Governor, 
11 Ga. Rep. 217. They act as so many individuals, The 
very Act which confers this power upon them, discriminates 
between them and the Court, conferring this power upon the 
justices, or a majority, but conferring upon the Inferior Court, 
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eo nomine, the power to regulate the Treasurer’s compensa- 
tion. Again, I say, they are not a Court for another reason, 
My colleagues were not prepared to concur in it, but reflec. 
tion has only confirmed me in it. I say, that part of the Act 
which confers this power, is unconstitutional; because it is 
a total departure from the caption of the Act. The caption 
is simply this: “An Act to appoint county Treasurers and 
define their duties.” To issue an execution against them is 
a totally different thing from appointing them or defining 
their duties. You cannot cover it with the caption. You 
may appoint, and you may define duties, but you must do 
something else—something further and beyond what is ex- 
pressed in the caption, before you can issue an execution— 
you must enforce duty. The constitutional prohibition is: 
“Nor shall any law or ordinance pass containing any mat- 
ter different from what is expressed in the title thereof.” The 
appointment is expressed, and the definition of duties is ez. 
pressed, in the title, but the enforcement of duties is not ex- 
presse’, Can any man say itis? To illustrate: Congress 
has power to “define and punish piracies and felonies com- 
mitted on the high seas.” Can any body say the power to 
define includes the power to punish? The framers of the 
Constitution of the United States thought not; they said define 
and punish, only because they must have thought that both 
ideas would not be expressed ifeither word was left out. Again, 
suppose this Act had gone on and providedthatif the Treas- 
uver should fail in his dutiesas “defined,” he should be hung, 
would any body say this punishment was “expressed” in the 
title? that the caption covered it? To define is one thing, 
to punish is another, to enforce is another. The caption is 
to appoint and to define; it covers no more than these, and 
to push any thing more under it, can be done only on the 
principle, that where there is a will there will be found a 
way. This Act is the only one conferring the power of is- 
suing execution against the Treasurer, on the Justices of the 
Inferior Court, If it fails here, it dont exist; and the justices 
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in exercising it, not only do not act as a Court, but they do 
not actas a legally constituted body, and certiorari no more 
lies against their action, than it would against the unauthor- 
jzed action of any other individuals. This is altogether a 
different case from a correction of an excess or usurpation of 
jurisdiction by a legal Court. Nothing is more common than 
the correction of such excess or usurpation in inferior Courts 
by certiorari. But here there is not only no legal Court, 
but no legal body. Whatever remedy then there may be, 
(and I cannot doubt there is one,) it is not certiorari. Fora 
strong argument in favor of enforcing the constitutional pro- 
hibition here invoked by me, and for a strong analagous case 
to this one, see Prothro §& Kendall vs. Orr et al., 12 Ga. R. 
36. The Judge having sustained the certiorari, his judg- 
ment must be reversed. 





Judgment reversed. 





Purtre P. Monrog, plaintiff in error, vs. Joan A. BisHop, de- 
fendant in error. 


Attachment does not lie on a promise to pay a certain amount in solvent notes, 
before such promise is due. 


Attachment. Decision by Judge Aten, in Lee Superior 
Court, April Term, 1859. 


On the 5th day of January, 1858, Philip P. Monroe sued 
out an attachmeut against John A, Bishop, on an instrument 
in writing, of which the following is a copy: 
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“$1,828. By the first day of January, eighteen hundred 
and fifty-nine, I promise to pay M. N. B. Outlaw, or bearer, 
eighteeu hundred and twenty-eight dollars, in notes good 
and solvent, when this becomes due, with interest from date, 


The 29th day of December, 1856.” 
(Signed) “JOHN A. BISHOP.” 


Credit. 


“Received, on the within note, eleven hundred and fifty 


dollars. January 4th, 1858. 
(Signed) “P, P, MONROE.” 


At the April Term, 1859, of the Superior Court of Lee 
County, counsel for Bishop moved to dismiss the attachment, 
on the ground that it was founded on the foregoing instru- 
ment, which was an unliquidated demand. 

The Court sustained the motion and dismissed the attach. 
ment, whereupon plaintiff excepted, and now assigns the 
same for error. 


Hawkins, for plaintiff in error. 
West, contra. 
By the Court.—Steruens J. delivering the opinion. 


This Court, in the case of AZills vs. Findlay, (14 Ga. Rep. 
230,) laid down the rule that, attachment would lie only for 
money demands. Nor does the Act of 1857 change this 
rule, for it is expressly confined to money demands. Nowa 
promise to pay a certain suin in noles, is not and cannot be 
an obligation to pay money, until, at least, there is a failure 
of a promise to pay notes. If the promisee has a money de- 
mand, then, of course, he can insist on payment in money. 
Nothing but coin would be a legal tender to him; but here 
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he is bound to accept notes, when the promise falls due. 
This test shows that such a promise does not give a money 
demand, at least not till afer it is due. Here the promise 
was not due, and we think the attachment was properly dis- 
missed. 








Judgment affirmed. 





Jostan A. Roserrts, plaintiff in error, vs, Hocktey C. McKeg, 
defendant in error. 


One member of a firm, after the dissolution of the partnership, will be restrained 
from publishing letters written to him by another member in the course of 
their business, and appertaining thereto, without the consent of the writer; it 
not appearing that the purpose of justice, civil or criminal, required the pub- 
lication. 


In Equity, in Muscogee Superior Court. Decision on de- 
murrer by Judge WorritL, May Term, 1859. 


This was a bill, filed by Josiah A. Roberts, against Hock- 
ley C. McKee, to enjoin and restrain the exhibition and pub- 
lication of certain letters written by complainant to defen- 
dant. - 

The bill states that in the years 1857 and 1858, complainant 
was a partner with defendant and his son, John McKee, in the 
business of buying and selling carriages, &c., in the city of 
Columbus, under the firm of McKee, Roberts & McKee. 
That said partnership was dissolved in September, 1858, and 
defendant retained all the books, papers, and correspondence 
belonging to said firm. That they did a large credit busi- 
ness, and complainant being the active member of the firm, 


VOL, XxIX,—-11 








| 





162 SUPREME COURT OF GEORGIA. 





Roberts vs. McKee, 





it became his duty to enquire into the standing and credit 
of persons trading with them. That defendant, who was 
the senior partner, was often absent, and complainant was 
in the habit of writing letters to him, informing him of the 
pecuniary standing and responsibility of persons doing bus- 
iness with their house, or desiring todo so. That he thus 
frequently wrote to defendant confidential letters, in relation 
to the character of many persons, with no other view, and 
for no other purpose than to subserve the interest of the 
house, and to keep the partners advised of the condition of 
the business, and the standing and credit of its customers, 

The bill further states, that since the dissolution of said 
firm, defendant, in violation of the confidence reposed in 
him, and for the purpose of involving himin serious and per- 
sonal difficulties, has exhibited the letters aforesaid, or a por- 
tion of them, to persons in the city of Columbus, and is 
threatening to give pullicity to said letters, for the purpose 
of injuring complainant, and with no view to benefit the 
business of said firm, 

The bill further states, that complainant has good reason 
to fear that the publishing of said letters will involve him in 
litigation or serious personal difficulties, to his great damage 
and injury, if defendant is not eujoined from making known 
or publishing the cuntents thereof. 

The bill prays, that defendant be enjoined and restrained 
by. the order of the Court, from exhibiting or publishing said 
letters, or making known the contents thereof, 

The bill received the sanction of the Chancellor, and an 
injunction issued agreeably to the prayer thereof. 

Afterwards, and during the May Term, 1859, of the Su- 
perior Court of Muscogee County, defendant, by his solicit- 
or, moved to dismiss said bill for want of equity. 

The Court, after argument, granted the motion and dis- 


missed the bill, and complainaut excepted. 


W. Doueuerty; and Moses & Lawes, for plaintiff in error. 
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Hott & Hurcurins, contra, 











By the Court.—Lumrxin J. delivering the opinion. 


The question in this case is one of novelty in our Courts ; 
and I approach it with a full sense both of its delicacy and 
importance, 

To give publicity, wantonly, to confidential correspon- 
dence, meets with the prompt rebuke and merited condem- 
nation of every one not lost to all honorable feeling. Itis a 
death-blow to the best interests of civilized society itself, as 
well as to all the endearments of family and social inter- 
course. While all this is fully admitted, the issue to be met 
and decided is, are Courts of Equity clothed with power to 
interpose and grant relief in such cases ? 

Judge Story, upon a review of the authorities, has come to 
the conclusion that the restraining process of a Court of 
Equity may be invoked to prevent the publication of mere 
private letters on business, or on family concerns, or on mat- 
ters of personal friendship, as well as those which fall with- 
in the line of literary compositions. 2 Story’s Eq. Jur. sec’s 
943, 944, 945, 946, 947, 948, 949. 

And conceding that Courts of Equity act alone upon the 
principle of protecting the rights of property, and not upon 
the grounds that such publications tend to wound the feel- 
ings, to degrade or injure tne author, and to expose him to 
personal abuse and litigation, or to disturb the peace of soci- 
ety, still we think the jurisdiction can be sustained, on one 
broad and comprehensible ground at least; and one which, 
when announced, will tend greatly to promote confidence— 
the only solid foundation upon which society rests—by tak- 
ing away the temptation to its betrayal. It is the principle an- 
nounced by Lord Eldon, in Gee vs. Pritchard, (2 Swanston 
Ch. Rep. 403,) and that is, by sending a letter, the writer has 
given, for the purpose of reading it, and in some cases of 
keeping it, a property to the person to whom the letter is 
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addressed, yet that the gift is so restrained, that beyond the 
purposes for which the letter is sent, the property is in the 
sender. 

Is then the publication of the letters written by one of 
these partners, to his copartuer, necessary to the winding up 
of the business of the concern, or even to the proper vindica- 
tion of the rights of the defendant; or, in the language of 
some of the cases, do the purposes of justice, civil or crimi- 
nal, require their publication? If so, it may be that their 
publication was impliedly involved to that extent at the time 
they were written. ‘They were intended to influence the 
conduct of McKee. If they had that effect, aud he has 
thereby exposed himself to injurious imputations, self-vindi- 
cation, it would seem, would entitle him to use these let- 
ters, even without the consent of the writer. A mere sug- 
gestion or representation by McKee that their publication 
was necessary for that purpose, would not be suflicient. 
The affidavit filed by William Pritchard, in the case in 
Swanston, to dissolve the injunction, presented a very plaus- 
ible case. It alleged that the plaintiff, by withdrawing her 
regard and esteem from him, and treating him in the injuri- 
ous manner therein represented, reports and suspicions pre- 
vailed in his neighborhood that he had been guilty of some 
gross acts of misconduct; and that he was greatly lowered 
in the estimation of many of his parishioners, (being rector 
of Walton on the Hill,) and that hence he felt it necessa- 
ry to publish the correspondence between Mrs. Gee and 
himself, to be circulated privately, and not with a view of 
profit to himself or to gratify any vindictive object or mo- 
tive of resentment toward Mrs. Gee. But all this,and much 
more, would not suffice, in the opinion of the Chancellor, 
to. break the seal of confidence under which the letters, 
threatened to be published, were written. 

If such be the rule, with what pretence can it be urged 
that any one has the right to spread private letters before 
the world, merely to gratify personal enmity or revenge, and 
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thereby subject the writer to injury and abuse; or to admin- 
ister to a depraved public appetite? And delicate as the 
duty is, we believe the Courts ought not to hesitate to imter- 
pose and protect the writer, as well as the peace and: good 
order of the community, against such attempts. Let the let- 
ters themselves be produced and exhibited to the Chancellor, 
to be examined by him upon the hearing of the motion to 
dissolve the injunction, and otherwise he will be unable to 
decide intelligently in the premises. He should see to it in 
the meantime, that the correspondence is not brought surrep- 
titiously before the »public, under the pretext of making ita 
part of the pleadings. 

It is insisted by our young brother Hutchins, that the text 
in Story is not supported by the cases which he cites, and 
he has submitted an able and ingenious criticism upon the 
authorities, to establish his position, But what was the 
point decided in the leading English ease upon this subject? 
viz.: Gee vs. Pritchard, 2 Swanston’s Ch. Reports, 403, a 
case thoroughly argued by such counsel as Wetherell and 
Sir Samuel Romilly, and in which all the previous adjudica- 
tions were carefully sifted and scrutinized? It was this: 
that a Court of Equity has jurisdiction to restrain the publi- 
cation of private letters, on the ground of a qualified right of 
property in the writer; and that there is no distinction be- 
tween private letters of one nature and private letters of an- 
other nature. And we look upon that case as sustaining, to 
the fullest extent, the propositions laid down by Judge Siory, 
and the triumphant vindication of the great principles of 
public policy and sound morality, upon which the doctrine 
is founded. And ifthe Courts have resorted toa mere device 
for this purpose, namely, the idea of property, in whole or 
part, in the writer, they are justified by a similar practice in 
other cases. In an action, for instance, for the seduction of 
a daughter, the plaintiff comes into Court as a master, suing 
for-the loss of service of his servant; but goes before the jury 
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as a father, to claim damages of the defendant for the dis- 
honor and ruin brought upon his daughter and family. 

I would add, in conclusion, that but few subjects would 
be more attractive than the correspondence of some large 
banking and business house, of any description. Suppose it 
were announced that there was “in the press, and speedily 
to be published, the business correspondence ¢f the Roths- 
childs,’ would not expectation be on tiptoe? We do not 
suppose that the business letters of Messrs, “ McKee, Rob- 
erts & McKee” would be quite so eagerly looked for, yet, I 
dare say, it would find as many readers as many of the pro- 
fessed literary works of the present day. These letters may 


be valuable as property. 





Judgment reversed. 


Judge STEPHENS absent. 


Linpsey H. Durnam anp Wires, plaintiffs in error, vs. Seta 
K. Taytor, executor, defendant in error. 


{1.] .If the proof to rectify a written contract, is sufficient to satisfy a jury be- 
yond a reasonable doubt, it is as much as is necessary. 

[2.] A written marriage contract is subject to be rectified by the verbal con- 
tract which it was to reduce to writing, in every case in which not allowing 
it to be so rectified, would be to allow one of the parties to it, to perpetrate 
a fraud on the other. 

[3.] One witness and circumstances sufficient to give a clear preponderance 
against the answer, will suffice, to overcome the answer. 


All the facts necessary*‘to a full understanding of the points 
adjudicated in this case, are embodied in the following opin- 
ion of the Court. 
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Hawsrys, Srrozier, Staveuter, and Lyon, for plaintiff 
in error, 


Morean; and Rosinson, contra. 
By the Court.—Bennine J. delivering the opinion. 


Did the Court below err, in refusing the motion for a new 
trial? We-think so; we think, that some of the grounds of 
the motion, were good, which these are, will be seen, as the 
grounds are disposed of. 

The first ground was as follows: “The Court erred in 
charging the jury, that the proof necessary to reform a mar- 
riage contract, must be induditabdle ; and, in the further part 
of the charge, in saying, that it required irrefragable proof.” 

[l.] Proof that is sufficient to satisfy the jury beyond a 
reasonable doubt, is as much, we think, asis necessary; such 
proof is sufficient to justify a verdict of murder, and, the 
consequent taking of human life; such was the proof recog- 
nized, if not decided, to be sufficient, in Wyche and wife vs. 
Greene, (16 Ga. 63)—a case for rectifying a deed, on parol 
evidence. 

“Trrefragable,” “ indubitable,” proof, is proof of a degree 
beyond this. 

This ground then, we think, was good, 

The second ground was as follows; “In charging, that if 
the marriage contract is reduced to writing, before marriage, 
containing the intention of the parties, it cannot be altered 
or amended, afterwards, under the statute of frauds.” 

It is certain!y true, that the writing, if it expresses the “in- 
tention” of the parties, will be free from liability to be alter- 
ed oramended; but the statute of frauds, was not needed to 
give to it, this exemption ; there never was any law allowing 
a writing to be so “ altered” or “amended,” as to make it 
cease to speak the “ intention” of the parties to it; and that 
would be the effect of any alteration or amendment of a 
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writing, if the writing, expressed, the “ intention” of the par- 
ties. 

We see nothing amiss, in this ground, as the ground stands 
expressed. 

The charges in the third, fifth, and seventh grounds, are 
nearly related. Those three grounds, therefore, will be taken 
up one after another. 

The charge contained in the third ground, amounts to this 
proposition; that a written agreement is not to be corrected 
by any verbal agreement made prior to it, or contemporane- 
ous with it. Is this proposition true ? 

It is a proposition of wide extent; it does not except cases 
of fraud ; it is equivalent to this, that, in no case, is a writ- 
ten contract, to be corrected by a verbal one, not even in the 
case in which, not to allow the correction, would be to permit 
one of the parties, to perpetrate a fraud on the other. 

But the contrary of this, has been held by this Court, in 
several cases, and, especially, in the case of /Vyche and wife 
vs. Greene, (16 Ga. 49.) In that case, the decision was, that 
the written agreement was to be corrected by the verbal agree- 
ment, and the case was one in which, not to have allowed 
the correction, would have been, to pcrmit ove of the par- 
ties, to perpetrate a fraud on the other. (And see Lrowne and 
wife vs. The Savannah Mutual Insurance Co., 24 Ga. 97.) 

This decision, the counsel for defendant in error, do not 
question ; they, consequently, admit, that the proposition is 
not true of some of the cases which it covers, But they say, 
that the decision does not apply to the present case; they 
say, that that case was not within the fourth section of the 
statute of frauds, and, that this is the reason why the decis- 
ion was right; and they say that the present case is within 
that section, and, therefore, that the same decision would not 
be right in the present case. Their argument may be thus 
stated. Thestatuteof frauds says, that, “ No action shall be 
brought whereby, to charge” “any person upon any” verbal 
“agreement made upon consideration of marriage.” If 
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no action is to be brought on “any” such verbal agreement, 
then none is to be brought on such a verbal agreement, even 
in the case in which, not to allow one to be brought on it, would 
be to permit one of the parties to it to perpetrate a fraud on 
the other; consequently, even this extreme case, is not excepted 
from the operation of the statute. The bill, in the present 
case, is “an action” brought, first, to correct a written mar- 
riage contract, by the verbal contract which preceded it; and, 
secondly, to enforce the written contract, when corrected by 
the verbal. The written contract, when thus corrected by 
the verbal, will, in reality, be only the verbal. Therefore, 
the action is, in reality, an action to enforce the verbal. Con- 
sequently, it is an action which, the statute says, shall not 
be brought, even though it might be true, that the case were 
such, that not to allow it to be brought, would be, to permit 
the defendant or his testator, to perpetrate a fraud on the 
plaintiff, However, it is not true, that the case is such a case 
as that, and therefore, the case is not excepted from the sta- 
tute, even if that case is. This is their argument. 

Is this a good argument? 

And first, is it true, that the meaning of the statue, is, that 
not, in any case, can a marriage contract reduced to writing, 
(or any of the other contracts mentioned in the fourth sec- 
tion of the statute,) be corrected by the verbal contract which 
preceded it—not even in a case in which, refusing the cor- 
rection, would be allowing one of the parties, to perpetrate a 
fraud on the other. 

Does the statute mean this? 

It certainly does not, if decisions are the test of what it 
means. They say, that it had for its main object, the sup- 
pression and prevention of frauds; and, therefore, that, when 
it interferes in a case of fraud at all, it interferes against the 
fraud; that, it never interferes in a case of fraud, to aid and 
protect the fraud. The principle they affirm, may, for prac- 
tical purposes, be thus expressed; fraud takes any case out 
of the statuteof frauds, And it is not necessary, that this 
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frand should be ‘actual positive fraud ; if | it ve aime 
fraud, that will be sufficient; for diesel: if one of the 
parties to a verbal contract relating to land, has done certain 
things in part performance of the contract, and the other re- 
fuses to perform his part of the contract, his conduct will be 
construed to be, the result of an original fraudulent design, 
and he will be compelled to perform his part of the contract. 

The decisions go further; they say, that if, by mistake, a 


‘writing fails to express the contract as verbally made, the 


writing will be rectified, so that it shall express the contract 
as verbally made. Perhaps, however, the refusal to correct 
a plain mistake, is, itself, to be construed into a fraud, 

In short, what the decisions say, is, that the written con- 
tract is to be corrected by the verbal which preceded it, in 
every case in which, not to allow it to be so corrected, would 
be to permit one of the parties to it, to perpetrate a fraud on 
the other; and, in every case in which, the failure of the 
written contract, to accord with that verbal one, was occa- 
sioned by aplain mistake. To show that this is so, some of 
the decisions will now be briefly stated, and others, be named, 

First, however, I will refer to a very large class of cases, 
without naming one of them, the class in which there has 
been a part performance of the coutract. These, it is held, 
are not within the statute. (1 Sug. Vend. 200.) And why? 
Because in them, not to hold the nonperforming party bound, 
would be to permit him to practice a fraud on the sail 
ing party. Itis fraud then, that takes these cases out of the 
statute, and they are a host in themselves. And if fraud is 
sufficient to take them out of the statute, why is it not sufli- 
cient to take any case out of the statute ? 

And is there any good reason why, marriage should not be 
considered a part performance of a marriage contract, so as 
to take that contract out of the statute? The reason assign- 
ed iu Muontecule vs. Maxwell, (1 P. Wms. 618) is, that, un- 
til the marriage, the promise is ot within the statute at all, 
True, the words of the statute, are, “upon consideration of 
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marriage,” not, of a promise to marry. But if we say, that 
these words mean only cases in which marriage already ta- 
ken place, is the consideration, we exclude all cases of ante- 
nuptial marrizge contracts; and, itseemsto me, that we must 
say, they mean this, if we say, that, until marriage, the agree- 
meut is not within the statute. But who will say, that they 
mean this? Besides, if an ante-nuptial agreement is not 
within the statute before the marriage, how can it be so after- 
wards? The consideration of an ante-nuptial agreement, is, 
a promise to mairy. That remains the consideration, after 
the marriage. The marriage is the performance of the 
promise, not its consideration. By the marriage, then, the 
agreement does not cease to be an agreement in considera- 
tion of a promise of marriage, and become an agreement in 
consideration of marriage. How, then, can the marriage 
draw the agreement within the statute, if it was not there 
before? Certainly, we may admit, that, if it took part per- 
formance, (marriage,) to draw the case within the statute, it 
would appear absurd to say, that that same part performance 
should draw it out, 

What say justice and equity? Do they not say, that 
these cases of marriage contract, are often the very ones 
which marriage, as part performance, ought to take out of 
the statute? In the other cases, the injured party, if he has 
parted with his property, in performance of the contract, and 
that fails, may recover it back; but, in these cases, if the 
wife has parted with her property, and the contract fails, 
that property is gone; the moment the contract gets out of 
the way, the marital right of the husband steps in, and 
swallows it all, at a mouthful. 

Nay all of her rights are gone; she has become a married 
woman, and thus has merged in her husband; and his con- 
duct, in repudiating the contract, is not even a ground to 
her, for demanding a divorce. Indeed,a divorce, if she 
could obtain one, could not restore her, to all she was, if it 
could, toall she had, before the marriage. Great and irre- 
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parable is the mischief, if the contract be held void, | 
myself, therefore, much doubt whether, in eases of this 
kind, marriage is not such a part performance as takes them 
out of the statute, 

I will now briefly state some cases and mention others, 

“There was a verbal agreement for an absolute convey- 
ance of land, and fora defeasance to be executed by the 
grantee; but he having obtained the conveyance, refused 
to execute the defeasance and relied upon the statute; but 
his plea was overruled and he was compelled to execute 
according to the agreement.” Brown on Stat. Frauds 
& 441; Citing Vin. Abr. 523-24. 

This was a case which happened in Lord Nottingham’s 
time, soon after the passage of the statute. It has been 
followed by many cases. (See 1 White §& Tudor Eq. Cases 
663 top.) With us it took a statute, to break this current of 
decisions—the statute of 1837, ‘ to regulate the admission 
of oral evidence” “in certain cases.” That statute itself, 
however, goes no further, than to restrict the parol evidence, 
It confines its use to showing “the fraud only.” 

“In Pember vs. Matthews, a bill was filed for a specific 
performance of a parol agreement, by a purchaser of a lease 
under written conditions, to indemnify the vendor, against 
the rent and covenants; and it was objected, on the part 
of the defendant, that the evidence was inadmissible, upon 
the ground, that where the parties have entered into a written 
agreement, no parol evidence can be admitted to increase 
or diminish such agreement. The rule Lord Thurlow said, 
was right; but where the objection was originally made, 
and promised by the other party to be rectified, it comes 
amongst the string of cases where, it is considered as a 
fraud. Then the evidence is admissible. There being some 
doubt asto the fact, Lord Thurlow ordered it to go to 
law, upon an issue, whether there was such a promise on 
the day of the execution of the agreement. Upon the 
trial the jury found, there was such a promise; and the 
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plaintiff had a decree fora specific performance. 1 Sug. 
on Vend. 270, Citing 1 Bro. 66, 52. This case still stands— 
notwithstanding any thing said by the Master of the Rolls, 
in Clark vs. Grant 19 Ves, 24. 

Similar in principle, and quite as strong, are Coldcat vs. 
Serjeant Hyde, 1 Ch, Ca. 16; 1 Sug. Vend. 262; Fielder 
vs, Studley, 1 Sug. 20; Thomas vs. Davis, 1 Sug. 264; Rob. 
vs. Butterwick, Sug. 265; Leak vs. Morrice 2 Cas. Ch. 135. 

Also all those cases in which, it has been held, that “if a 
man procure a certain devise to be made to himself, by re- 
presenting to the testator, that he will see it applied to the 
trust purposes contemplated by the latter, he will beheld a 
trustee for those purposes.” Brownon Stat. Frauds, citing 
Harris vs. Howell, Gilb. Eq. R. 11 3 Chamberlaine vs. Cham- 
berlaine, 2 Freem. 34; Devenish vs. Baines, Prec.” Ch. 3; 
Oldham vs. Litchford, 2 Fern. 506; Flynn vs. Flynn, 1 
Vern. 296; Hoge vs. Hoge, 1 Watts Pa. 163; Burrow vs. 
Greenough, 3 Ves.151, as contra. 

In these cases the promise is verbal; and is a “contract” 
“of lands, tenements, hereditaments, or,’ an “interest in or 
concerning them.” (See words of the statute.) 

The case of Cookes vs. Mascall, 2 Vern. 200, is thus stated 
in Brown on the Statute of Frauds, sec. 443. “A marriage 
was about to be celebrated between the plaintiff and defen- 
dant’s daughter, and the Solicitor on behalf of the plaintiff 
was in the course of preparing articles of settlement; and 
in the meanwhile a disagreement arose as to the articles, 
but the plaintiff was still allowed to come to the defendant’s 
house, and afterwards married his daughter, the defendant 
being privy to it, helping to set them ferward in the morn- 
ing, and entertaining them, and seeming well pleased with 
the marriage upon their return to his house at night; he was 
decreed to execute the agreement according to what had 
been drawn up by the Solicitor, though it had not received 
his signature.” 

Here, if there was any promise at all by the father, to 

















Se 


RT RR ea 


Se en 


SI PS 2 SI ES 











174 SUPREME COURT OF GEORGIA. 


a RO ~ ee 
Durham et ux. vs. Taylor, ex’or. 














execute the articles, it was, but a promise in law—a promise 1 
by construction, and that certainly was a thing hard to make : 
out, in the faceof his objecting to the articles, yei he was , 
compelled to execute them. In our case the husband most | 
solemuly promised to make the marriage contract right, 

In the same work, the striking case of Jontacute vs, 
Mazwell, is thus stated. “In Montacule vs. Maxwell, as 
appears from one of the reports of that case {1 £9. Cus. 
br. 19,) the defendant having given instructions to have a 
marriage settlement drawn, privately revoked those instruc- 
tions, and persuaded the plaintiff to marry him; and he 
was decreed to execute the settlement, the Lord Chancellor 
as stated in still another report of the case (Prec. Ch. 528) 
asserting the rule to be that if the parties rely wholly on the 
parol agreement, neither party can compel the other to the 
specific performance, for the statute of frauds is directly in 
their way; butif there is any agreement for reducing the 
same to writing, and that is prevented by the fraud and 
practice of the other party, the Court would in such case 
give relief; as, where instructions are given and prepara- 
tions nade for the drawing cf a marriage settlement, and 
before the completion thereof the woman is drawn in, by 
the assurances and promises of the man te perform it, to 
marry without a settlement.” Lrown Stat. Frauds, see. 
445.) See first of Strange, 236, for another report of this 
case.) 

Other’cases of marriage contract in which, a specific per- 
formance was decreed, are the following: A/allet vs. Half- 
penny, 1 Eq. Cus. Abr. 20; Baudes vs. Amherst Prec. Ch. 
404; Young vs. Young 1, Dickens 295, Cited; Rogers vs. 
Earl, stated in 1 Sug. Vend. 264. 

These are enough; they show, if decisions can show it, 
that the statute of frauds does not mean to say, that a written 
marriage contract, or other of the contracts within the fourth 
section of the statute, is not to be reformed and corrected, by 
the verbal contact which preceded it, whenever, not to allow 
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the correction, would be, to permit one of the parties, to 
perpetrate a fraud on the other. They show, in short, that 
fraud takes any case out of the statute. On the question, what 
will, or will not, make a case of fraud, there will, I admit, 
be a difficulty in reconciling all the decisions. But, once 
grant, that the case is a case of fraud, and they all agree, 
that it is out of the statute. 

This being the interpretation of the statute, by the de- 
cisions, are we not bound by it, even although, it may be 
true, that the statute, taken by its letter, is susceptible of a 
different interpretation, perhaps requiring a different inter- 
pretation? Wethink so, These decisions started with the 
statute, they traveled with the statute, they have reached us 
with the statute. Having thus run with the statute in so 
long a journey—almost through centuries—they ought, at 
length, to be considered as having grown to the statute, and 
as now making a part of it. 

Even if the statute were a new statute, I should doubt 
whether it could take any other construction, in cases in 
which, the agreement has been reduced to writing, but in- 
correctly reduced to writing, and the effort is, to have the 
writing corrected, and enforced as corrected. The statute 
says that the agreement, or “some memorandum or note 
thereof,” shall be in writing. Now when an agreement is 
corrected, is it not still the same agreement? Has it lost its 
identity? Does patching a boot, make it a different boot? 
or amputating a man’s leg make him a different man? or 
changing anaverment in a declaration, make it a different 
declaration? Why then should amending an agreement, 
make ita different agreement? But if, after its amendment, 
it still retains its identity, then if it was a written agreement 
befure the amendment, it will be a writtea agreement after- 
wards, and that will be a compliance with the first alterna- 
tive in the statute; namely, that the “agreement” must be in 
writing. 

At least, may we not say, that the incorrect writing will be 
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a compliance with the second alternative of the statute? 
will it not suffice, fora “memorandum or note” of the 
agreement? There must be a difference between agreement 
and, memorandum or note of agreement. And what must 
that be? 1 take it, the difference between completeness and 
incompleteness. ~@greement is the contract complete; memo- 
randum or note of agreement is the contract incomplete, im- 
perfect, even, it may be, somewhat inaccurate, but which 
may aid us in getting at the complete contract. 

[2.] We think, then, upon the whole that a written marriage 
contract, or any other of the contracts referred* to in the 
fourth section of the statute of frauds, is subject to be cor- 
rected by the verbal contract which it undertook to reduce 
to writing, in every case in which, not to allow the correc- 
tion, would be, to allow one of the parties to the contract, 
to perpetrate a fraud on theother. We think, that the statute 
is to be so construed, as not to prevent the correction in 
such a case. Consequently, we do not yield to the first 
branch of the argument of the defendant’s counsel. 

Secondly, ought the second branch of that argument to 
prevail? ‘That branch was, that the present is not a casein 
which, refusing acorrection of the written contract by the 
verbal, would be allowing Duncan, to perpetrate a fraud on 
Mrs. Bryan. 

What then is the present case, according to the pleadings, 
and to the proof? According to the bill, the case, or, at least 
so much of it, as is pertinent here, is, substantially, as fol- 
lows: 

A. B. Duncan proposed marriage to Mrs. E. A. Bryan, and, 
to induce her to accept the proposition, promised her, to con- 
vey, to her separate use, the whole of her negroes. He took 
a list of the negroes, to be used in the drafting of the con- 
tract; and, on the next day, he presented, to her, a paper for 
execution, which, he falsely represented to be, a “ consum- 
mation of the contract.” This paper was read to her, by 
Harry Herrington, in presence of him, Duncan. Herrington 
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advised her, that theypaper was “in violation” of the con- 
tract. Thereupon, Duncan interposed, and said; “ that Her- 
rington was mistaken; that said paper was drawn up by a 
skilful lawyer, and” “ was precisely in accordance with the 
agreement, and did settle the whole of the negroes upon” 
_her, “as her sele separate property, and to no one else; call- 
ed upon the said Herrington and his wife, to bear witness, 
that if? Mrs. Bryan “would consent, to sign it, with him, 
and unite with him, in marriage, he” “ would afterwards exe- 
cute just such a settlement as would suit” her, “ whenever 
she should be satisfied, that the one then presented, did not 
carry out their agreement.” She, relying on the statement, 
that the paper did settle upon her, the whole of her negroes, 


to her separate use; and, her fears beihg appeased by Dun-» 


can’s promise, that if the paper did not convey the property 
to her separate use, whenever this should be ascertained, 
he would execute any other conveyance that would con- 
vey it to her separate use, signed the paper, anda few 
moments afterwards, married him. The paper was, in fact, 
a violation of the agreement in these particulars, viz: it gave 
Duncan, a life estate in the negroes; it gave him, “a title in 
fee’ to them, on condition, that he survived her, and ‘she 
left no children of the marriage; it conveyed “a title in fee,” 
to the children of the marriage, surviving her, reserving an 
estate for years, to Duncan ; it conveyed the property, to the 
children of the marriage, jointly with her, to vest absolutely 
at the death of Duncan; that she was to have the property, 
in fee, only upon condition, that she survived Duncan and 
no children of the marriage, survived her. The prayer in 
effect, is, that the written contract may be reformed and 
changed, so that it shall accord with “the contract or origin- 
al agreement ;” and that the complainants may have the 
benefit of it as so reformed and changed. 

This is the case, according io the bill, 

The proof was such, that it would have authorized the 
jury, to believe the case made by the bill, true. 

VOL, XxIx,—12. : 
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This then being the present case, is it true, that it was a 
case in which, refusing a correction of the writing, would not 
have been permitting Duncan, to perpetrate a fraud on Mrs, 
Bryan? 

And we think, that it is not true—supposing the facts to 
be, as stated in the bill. We think, that refusing the correc- 
tion of the writing, would be to sanction a fraud perpetra- 
ted by him, on Mrs. Bryan. We think, that he was guilty of 
actual fraud, towards her. He not only gave her his own 
word, that the writing truly expressed the contract, but he 
made her believe, that he had the word of a skilful lawyer, 
that it did. Not content with this, he called upon the per- 
sons present—persons who were her near relations, and her 
trusted friends—to bear witness, that, if, after all, the writing 
did not truly express the contract, and that should afterwards 
be discovered, he would correct it, and make it truly express 
the contract. He had her love, and therefore he had her 
confidence, almost as much, perhaps, quite as much, as, if he 
was already her husband. Plied in such a way, by such a 
person, she signed the writing. That did not, by a great 
deal, truly express the contract. There was nothing in the 
conduct of Duncan, afterwards, going to show, that he thought 
the writing expressed that contract. If these things are true, 
Duncan was, we think, guilty of procuring Mrs. Bryan’s sig- 
nature to the writing, by actual fraud—by wilful and inten- 
tional deceit. 

At least, he was guilty of constructive fraud.. This con- 
duct of his, was conduct which had a strong tendency, to 
deceive, if it was not imended to deceive, and it did deceive 
It makes a stronger case of fraud, than were many of those 
above cited—especially Pember vs. Matthews, Cookes vs. 
Mascall, Montecute vs. Maxwell. 

So much then for the argument of the defendant’s counsel 
in both its branches, We think it not sufficient to show that 
the case is within the statute of frauds. We think that fraud 
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takes a case out of that statute, and that there is fraud in 
this case. 

Deeming this argument, invalid, we of course, have to re- 
gard it as not sufficient to support the charge of the Court, 
which, as we have seen, went in effect, this length; thata 
written marriage contract was not to be corrected by the 
verbal one, which preceded it, in any case, not, even in the 
case in which, not to allow the correction to be made, would 
be, to allow one of the parties to practice a fraud on the oth- 
er. No other argument occurs to us which, we think, is suffi- 
cient to support that charge, therefore, we think it erroneous. 

The next ground to be considered, is, the fifth. 

This ground consists of a charge of the Court, and that 
charge, if not the same, in substance, as the charge in the 
third ground just considered, is, in effect, as follows: That 
a written marriage contract, if it is “ understood” by the par- 
ties to it, is not subject to be changed by evidence, that the 
man, at the time of its execution, verbally promised the wo- 
man, that if she would execute it, he would afterwards make 
it satisfactory to her. Supposing the charge to have been 
this, was it right? 

It was not right,if the decision in Pember vs. Matthews 
(supra,) was right. In that case, Lord Thurlow said—* but 
where the objection was originally made and promised by 
the other party to be rectified, it comes amongst the string of 
cases where it is considered as a fraud.” And, in that case, 
there did not exist, any confidential relation between the par- 
ties, like that which exists between two persons who are en- 
gaged to be married to each other and whose appointed 
time of marriage has actually arrived. 

The case of Coldcut vs. Hide, and that of Fielder vs. Stud- 
ley, (both cited above,) go quite as far as Pember vs. Mat- 
thews. 

So, also, does the whole large class of cases, in which, a ver- 
bal promise to execute a defeasance, made on the execution 
of the absolute deed, has been enforced. So, equally, does 
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that other class of cases in which, a verbal promise by the 
devisee to apply the land devised to him, to the trusts con- 
templated by the testator, has been enforced. 

We are not prepared to say, then, that this charge was 
right; but, even, if it was right, we think, it should have 
been accompanied with a caution to the jury, that, if they 
believed, that Duncan assured Mrs, Bryan, that the writing 
was the same as the contract agreed on, and was the work 
of a skilful lawyer, and she signed it in reliance on this as- 
surance, they ought not to believe, that she did understand 
the writing. 

This, of course, is said on the assumption, that what the 
bill says as to what was the contract agreed on, is true. 

The next ground to be considered, is the seventh; which 
consists of a charge of the Court, to this effect, that if, at the 
time, when the writing was executed, Duncan represeited to 
Mrs. Bryan, that it gave to her, what it distinctly declared, 
she should not have, the representation is “ inadmissible,” to 
“contradict” the writing, unless she was “deceived as to 
what it contained.” Was this charge right? 

Even granting, that Mrs. Bryan was not mistaken as to 
what the writing contained, yet, according to Pember vs. 
Matthews, and the other cases just referred to, she had the 
right, to rely on the promise of Duncan, (if there was one,) 
that, if the writing did not contain the contract, he would 
make it do so, 

Besides, if Duncan assured her, that the writing was the 
same as the contract agreed on, and that it was the work of 
a skilful lawyer, and if she signed the writing in consequence 
of this assurance, the jury ought to have concluded, that 
she was “deceived” as to the contents of the writing. And 
this, the Court ought to have told the jury, along with the 
other charge, even if that charge was legal. But we do not 
say that it was legal. 

We, then, think, that this charge was erroneous. 
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So much for the three charges taken up in succession, the 
third, the fifth, and the seventh. 

I go to the fourth ground, and dispose of it in a word, it is 
like the first ground, and what was said of that, is said of it. 

[3.] The sixth ground was a charge to the jury, that 
“ when the answer of the defendant, is responsive to the al- 
legations in the bill, it is evidence, and must be received, un- 
less it is overcome by the testimony of two witnesses, or, one, 
and strong corroborating circumstances,” 

We, think, that the word “strong,” ought to have been 
omitted. We know of no decision, that the corroborating cir- 
cumstances must be “strong.” And the ruleas laid down 
by the best elementary writers, does not include the word, 
strong. If the circumstances are such as to give a clear pre- 
ponderance against the answer, that, we think, is enough; 
the answer is “ overcome.” 

We find nothing in the evidence, to authorize the charge 
stated in the eighth ground. We find nothing in the evi- 
dence, going to show, that Mrs, Duncan bestowed her prop- 
erty on her husband, 

In respect to the ninth ground, it is sufficient to refer to 
what has been said of the third, and fifth, and seventh 
grounds. 

The tenth ground was as follows: “The Court erred in 
charging the jury, that if the testimony showed, that the pro- 
visions of the marriage contract, and the will, were explain- 
ed to Mrs. Duncan, in the Court of Ordinary; and also, that 
after the explanation, she expressed to the witness, that she 
was satisfied with the arrangement of setting aside the con- 
tract, and made no complaint about it not being in accord- 
ance with the original contract, that constitutes a circum- 
stance, to show it was in accordance with the original con- 


tract.” 

There is nothing in the evidence to show, that the provis- 
ions of the marriage contract, and those of the will, were ex- 
plained to Mrs, Duncan. It is true, that it appears in the 
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evidence, that, in the Court of Ordinary, when the will was 
propounding for probate, Gen’! Morgan, in the presence of 
Mrs. Duncan, stated ;*“ that the contract and the will gave 
her about the same things’—but this is no explanation of 
what the contract gave her, or, of what the will gave her, A 
partof her case as stated in her bill,.is, that Duncan told her 
that the contract was drawn by a skilful lawyer, and gave her 
the whole of her negroes to her separate use; and that she re- 
lied on this statement. Now, if she understood Gen’! Mor- 
gan to mean, that the will too, gave her all of her negroes, 
her assenting to the abrogation of the contract, was not even 
a “circumstance,” to show, that the contract as written, was 
“in accordance with the original contract.” And for aught 
that appears, she might have so understood kim. 

At any rate, the Court ought also to have told the jury, 
that if Mrs. Duncan’s election to take under the will, wasa 
<«‘circumstance” to show, that the written contract was cor- 
rect, it was a very slight one, as there were so many other, 
supposable motives for her conduct in making the election. 

The eleventh charge was, as follows: “The Court charged 
the jury, that if the complainant, Mrs. Duncan, consented to 
the cancellation of the marriage contract, in the Court of 
Ordinary of Lee county, and, with knowledge of her rights, 
elected to take under the will of Alexander B, Duncan, and 
the parties acted under it, she then cannot recover in the suit, 
or have the contract reformed,” 

This charge, we think, needed explanation—needed parti- 
cularizing, as thus; that, if Mrs. Duncan had the right, to 
repudiate the contract as written, and to insist on what she 
says was the contract agreed on, and if she knew this, then, 
if she elected to take under the will, and the executor had 
acted on that election, in such a way, that he, or the estate, 
would be injured, unless she were held bound by her elec- 
tion, she was bound by that election; otherwise by it she 
was not bound. 

It was argued, that if she was allowed to claim under the 
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contract, the effect would be hard upon the two children by 
Duncan, as in that case, she would, by the contract, get all 
of her own property, and, by the will, get also, a third 
of his property. But, we suppose, that if she elects to take 
under the contract, she will deprive herself of the right to 
take anything, under the will. ‘This however is a point not 
strictly in the case, and, therefore, it is not decided. 

The twelfth ground was, that the verdict was not author- 
ized by the evidence. We think, it best, not to express an 
opinion on this ground. 

The thirteenth and last ground involves the same point 
as the twelfth. We dismiss it, therefore, with a single re- 
mark, viz: that the charge stated in it, seems not to be con- 
sistent with some of the previous charges. 








Judgment reversed and new trial granted. 
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